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SECOND ADDENDUM

To: Commissioners & Interested Persons
From: South Coast District Staff & Staff Counsel

RE: Item Thl4a, Vested Rights Claim Application No. 5-07-412-VRC (Driftwood
Properties LLC), Laguna Beach, Orange County

Response to Letter dated October 9, 2008 from Latham & Watkins Regarding
Driftwood Properties’ Claim of Vested Rights Application (attached)

A. Vested Right to Complete Grading Does Not Confer a Right to “Maintain”
the Graded Area.

In its October 9, 2008 letter, Driftwood asserts that staff has erroneously separated its
claim to maintenance of the graded pads at Driftwood Estates into a separate claim for a
vested right. Driftwood states that *...if Driftwood demonstrates that it has a vested right
in the graded pads, that right includes the right to maintain them.” This assertion is
incorrect. As explained in more detail below, one cannot obtain a vested right to
“maintenance,” a vested right simply allows a property owner to complete fully
authorized development.— any development, even on property where there is vested
development, must comply with existing law. Thus, the only way for Driftwood to
“maintain” the graded pads, even if it has a vested right to the pads themselves, is if it
also has a vested right to ongoing maintenance. As explained in the staff report, it has
not substantiated this claim, so its claim to a vested right to maintenance of graded pads
should be denied.

Driftwood states that one can obtain a vested right to a graded area, but none of the cases
on which it relies supports this proposition. Instead, these cases each state that if a
property owner has obtained all permits needed to grade property, they are entitled to
complete grading that was permitted, but must obtain permits for any additional work on
the property.

e “[T]he most that Aries would be entitled to perform under its grading permit
would be the completion of the work authorized by those permits. ... Work
performed under the grading permits before February 1, 1973, does not entitle
Aries to go forward with the construction of the project in its entirety.” Aries
Development Company v. California Coastal Zone Conservation Commission,
48 Cal.App.3d 534, 551 (1975).
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e In Spindler, the trial court found that Spindler had obtained a vested right to
complete fully authorized grading. The court of appeals did not question that
determination, but it found that Spindler “had no vested or any other right to
erect any particular building or type of building upon the subject property or to
put it to any particular use, except as may now or hereafter be lawfully
permitted.” Spindler Realty Corporation v. Monning, 243 Cal.App.2d 255, 270
(1966).

e The court in Environmental Coalition of Orange County found that the
defendant could complete grading work, but that the question of whether it
could develop the remainder of its property without a coastal development
permit was a question of fact that needed to be determined by the trial court.
Environmental Coalition of Orange County v. Avco Community Developers,
Inc., 40 Cal.App.3d 513, 523 (1974).

Each of these cases concludes that while one may obtain a vested right to complete fully
authorized development, one must comply with existing law for any other development
on the property. The California Supreme Court upheld these conclusions in Avco
Community Developers, Inc. v. South Coast Regional Commission, 17 Cal.3d 785, 793
(1976), where it held that a government must enforce the laws in effect whenever a new
permit is issued. Thus, property owners must obtain a coastal development permit, or
any other applicable permits, to undertake any development on their property, even if the
development takes place on a structure to which they had established a vested right. Here
are some examples of how this works:

o If property owners have established a vested right to a pre-coastal act staircase
to the beach, the Commission requires the property owners to obtain a coastal
development permit (CDP) prior to performing any non-exempt development on
the staircase. The property owners do not have the right to “maintain” the
staircase without first obtaining a CDP, unless such work consists of exempt
repair and maintenance.

e Using one of Driftwood’s examples, where property owners have obtained a
vested right to complete construction of a home, staff does not assert that they
could lose their vested right to the home itself if they failed to maintain it. The
property owners must, however, comply with the Coastal Act when undertaking
any non-exempt development related to the home. The owners have no vested
right to maintenance, but most maintenance associated with upkeep of a single
family home would be exempt under the Commission’s regulations.

Driftwood does not cite a single case in which a court found that a property owner had
the right to “maintain” an activity unrelated to a permitted structural development to
which it obtained a vested right. Instead, the case law cited above holds that one must
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comply with existing law when undertaking any new development, even when one has
obtained a vested right to complete the fully authorized development.

In sum, unless Driftwood has a separate vested right to maintenance of the graded pads, it
cannot conduct maintenance activities on those pads without a CDP, unless the
maintenance is exempt under the Commission’s regulations. The question of whether
such maintenance is exempt must be determined in the context of an enforcement hearing
or an application for a CDP.

B. Driftwood’s Predecessor Was Required to Obtain Governmental Approvals
Before Grading the Driftwood Estates Property.

Although Driftwood claims that the staff report suggests it must produce evidence that
Driftwood’s predecessor obtained permits unrelated to the grading that took place at
Driftwood Estates, this is not the case. The staff report simply identifies the permits that
were most likely required before any grading took place on the property. In many cases,
more than one type of permit is required before development takes place. For instance,
today, one must obtain both a building permit and a coastal development permit, among
others, before building a house in the coastal zone — both permits are required, although
obviously only one is named a building permit.

Similarly, based on an analysis of the applicable Orange County codes, staff has
concluded that Driftwood’s predecessor needed to obtain a certificate of use and
occupancy, a variance, an excavation permit and a building permit before starting any
grading on the Driftwood Estates property. As discussed below, based on the plain
language of the applicable Orange County codes, these permits and approvals were
necessary before the type of grading undertaken at Driftwood could have lawfully taken
place. Driftwood has not presented any evidence proving that these necessary approvals
were obtained before its predecessor graded the property.

Excavation Permit

Driftwood appears to confuse the issue of the burden of proof by suggesting that it shifts
to the Commission once Driftwood has provided evidence in support of its claim. With
regard to each of the issues raised by their claim for a vested right, however, Driftwood
bears the burden of proving its vested right. 14 CCR 813200. The Orange County Code
makes specific reference to the need for an excavation permit, and states that “[no] permit
for excavation for any building shall be issued before application has been made for a
certificate of use and occupancy.” Driftwood claims that despite this reference to an
excavation permit requirement, because staff does not have the resources to identify

! The cases on which Driftwood relies, Goat Hill Tavern v. City of Costa Mesa, 95 Cal.App.4™ 1519, 1530
(1992) and O’Hagen v. Board of Zoning Adjustment, 19 Cal.App.3d 151 (1971) analyze a vested right to
continue operating a business once a use or conditional use permit has been issued. The court in Goat Hill
specifically distinguished these cases from those involving a vested right in a land use context. Goat Hill,
95 Cal.App. 4™ at 1526-27. Even if these cases were relevant here, they hold that one may maintain an
ongoing business to which one has a vested right, but Driftwood’s predecessor was not engaged in ongoing
business activities at the Driftwood Estates site.
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where in the Orange County code the excavation permit process is set forth, the
Commission should not deny its claim for a vested right for lack of an excavation permit.
This logic would impermissibly shift the burden of proof to the Commission.
Commission staff has identified where there is a reference to a requirement for an
excavation permit, thus Driftwood bears the burden of proving why its predecessor in
interest did not need to obtain such a permit.

Driftwood additionally argues that the grading undertaken on the property is not
excavation. It contradicts its own position, however, in the written materials it has
submitted to the Commission. Driftwood states, “the original grading excavated about
127,000 cubic yards of dirt . .. .” (June 2, 2008, letter from R.Zbur to K.Schwing, with
attachments, emphasis added.) The engineering consultants hired by Driftwood based
their estimate of expenditures by the Esslingers on the costs per cubic yard for the
excavation and export of dirt. The applicant’s claim that no excavation was performed
must be rejected when its own materials use this term to describe the work that was
performed. Furthermore, it is valuable to note that the County's current Excavation and
Grading Code defines 'excavation' as 'the mechanical removal of earth material’ and
‘grading'’ as ‘any excavating or filling or combination thereof' (see Section 7-1-184 of the
Orange County Grading and Excavation Code). Clearly, the work undertaken on the
property in late 1950's and early 1960's would qualify as 'excavation'.

Certificate of Use and Occupancy

Driftwood claims that its predecessor was not “using” the Driftwood Estates property
when it graded 127,000 cubic yards and removed 121,000 cubic yards of soil from
Driftwood Estates. Driftwood would have the Commission believe that its predecessor in
interest spent over $1.2 million in today’s dollars to grade property with no intention of
“using” the property. Even under Driftwood’s overly narrow reading of the term “use,” a
certificate of use and occupancy was required if one proposed to “use” the land.’

More importantly, Driftwood urges the Commission to adopt a definition of the term
“use” that is far more narrow than warranted. The code in effect in 1959 and 1960 does
not define the term “use,” but the section establishing the purpose of the ordinance makes
it clear that the ordinance is intended to apply to a broad range of activities. Section 3(F)
states:

“Except as hereinafter provided: No building or structure shall be
erected, and no existing building or structure shall be moved, altered
added to or enlarged, nor shall any land, building, structure or
premises be used, designed or intended to be used for any purpose or
in any manner other than a use listed in this ordinance or amendments
thereto as permitted in the district in which such land, building,
structure or premises is located.” (emphasis added). Orange County

2 Section 23 of the code requires that any applicant for a certificate of use and occupancy show that their
use or proposed use of the land complies with existing law and ordinance 351.
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Ordinance #351 Section 3(F)(1) (1935), as amended by Ordinance
#561 (1949).

Section 23 of this same ordinance requires a certificate of use and occupancy before
vacant land can be occupied or used, therefore the term “used” should be interpreted
more broadly than Driftwood suggests in order to fulfill the purpose of the ordinance,
which is to regulate uses, designs and intended uses of property. Unless Driftwood can
sustain its burden of proving that its predecessor graded this property without intending
for it to be used for some purpose other than agriculture (for which it would not have
needed a certificate of use and occupancy), then its predecessor needed to apply for such
a certificate of use and occupancy.

Variance

In addition, Driftwood’s predecessor would have needed to show that its proposed use of
the property complied with the applicable zoning codes. It does not appear that the
grading complied with the single family residence zone, as the building sites were
significantly smaller than required, thus the property owner would have needed to obtain
a variance. The applicable definition of “building site” was “the ground area of a
building or buildings together with all open spaces as required by this ordinance.”
Ordinance #351, Section 2(2). There were fourteen graded pads, ranging in area from
900 to 2600 square feet, on two parcels of land, both zoned for single family residences.
As stated in the staff report, this construction was inconsistent with the applicable Orange
County Code section 10(c), which stated, “the minimum building site area for each one-
family dwelling shall be six thousand (6000) square feet.” None of the fourteen pads was
consistent with this requirement.

As noted above, Section 3(1) of the Orange County Code states “no building or structure
shall be erected . . . nor shall any land, building, structure or premises be used, designed
or intended to be used for any purpose or in any manner other than a use listed in this
ordinance . . . as permitted in the district in which such land, building, structure or
premises is located.” Driftwood has not shown how the pattern of grading is consistent
with the single family designation of the parcels nor how the small “building sites” would
have complied. Pursuant to Section 19, a variance permit would have been required to
construct building sites that were inconsistent with the provisions of the zoning code.

The applicant has provided no evidence that such an application was submitted or
approved.

Building Permit
The applicable code for building permits required:
Before commencing any work pertaining to the erection, construction,
reconstruction, moving, conversion, alteration or addition to any

building or structure within any district shown upon any sectional
district map of Orange County duly adopted and made a part of this
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ordinance, a building permit for each separate building and/or
structure, except accessory or incidental buildings and/or structures not
used for dwelling purposes required in the operation of any existing
ranch or farm, shall be secured from the Building Inspector of said
county by the owner or his agent for said work and it shall be unlawful
to commence said work until and unless said permit shall have been
obtained. Ordinance #351, Section 22 (1935), as amended by
Ordinance #561 (1949).

The applicable code required a building permit before commencing any work “pertaining
to” erection, moving or construction of any building or structure. Driftwood apparently
maintains that the pads were not graded for the erection, moving or construction of any
building or structure. It begs the question of just why any entity would have spent what
Driftwood estimates would cost $1,221,400 to grade pads that did not pertain to the
erection, moving or construction of a building or structure.

What other use would there be for the graded pads? If grading in and of itself was the
use, then that is a use and change in character of the land, requiring an application for a
certificate of use and occupancy to be submitted. The only exception to the requirement
of submission of an application for a certificate of use and occupancy is for agricultural
uses. As the applicant has not suggested that the agricultural exception applies, an
application for a certificate of use and occupancy should have been submitted.
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Agenda Item No. Th14a

Re:  Driftwood Properties’ Claim of Vested Rights Application (No. 5-07-412-
VRC); Agenda Item No. Th14a at the October 16, 2008 Public Hearing

Dear Honorable Commissioners:

We are writing on behalf of our client, Driftwood Properties, LLC (“Driftwood”),
regarding Driftwood’s application to confirm its vested right in 5.8 acres of non-ESHA area of
the historically graded area (“Vested Rights Application™) on property referred to as Driftwood
Estates, located at the northern terminus of Driftwood Drive, in Laguna Beach, Orange County
(the “Property”). Driftwood purchased the Property, which is part of a larger 325-acre property,
in 2004. Exhibit 1 shows the larger 325-acre property and the smaller Property, of which the
historically graded area is a part. Exhibit 2 shows in greater detail the Property and Driftwood’s
claim of vested right to 5.8-acres of non-ESHA in the historically graded area on the Property.

No one contests that the historically graded area was graded before February 1960, years
before the Coastal Act became effective in 1977 (and its predecessor, the Coastal Zone
Conservation Act, became effective in 1972) and before the County of Orange had any grading
permit requirement. Nonetheless, the conclusion-driven Staff Report wrongly recommends that
the Commission deny Driftwood’s Vested Rights Application. The Staff Report, unable to rebut
Driftwood’s clear evidence that no grading permit was required when the grading occurred on
the Property, points to multiple land use and non-land use laws, irrelevant to any grading

Driftwood has submitted historical photos to the Commission (see Exhibit 3) that demonstrate that the
grading on the Property occurred on or before May 18, 1962 to support its Vested Rights Application.
Comimission staff attached to the Staff Report an additional historical photo from the University of
California Santa Barbara archive which demonstrates thé grading occurred on the Property on or before
February 9, 1960, which again is before the Coastal Act was enacted. (September 25, 2008 (5-07-412-
VRC) for October 16, 2008 hearing (“Staff Report™), Exhibit 13.) Driftiwood also has located another
photo of the grading dated October 10, 1960. (See Exhibit 5.)

These materials have been provided to the Coastal Commission Staff
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requirement or requirements not applicable to grading, in its argument that some type of permit
must have been needed to undertake the grading. This novel approach to determine whether a
right to development is vested finds no basis in the law, and appears to rely on arguments,
without evidence supporting it, supplied by Penny Elia, an adjacent neighbor who regularly
opposes any and all activities on Driftwood’s Property, including regular fuel modification
ordered by the City of Laguna Beach to protect nearby homes.

As discussed below, Driftwood has substantiated fully its vested right to keep and
maintain the 5.8 acres of non-ESHA, historically graded area of the Property.” First, the grading
was lawful as there were no grading permits required when the grading occurred before early
1960, and no other permits were necessary. Second, the grading was completed in its entirety at
that time, thereby conferring a vested right. As both prongs for establishing a vested right in the
graded area are met, Driftwood respectfully requests that the Commission approve its Vested
Rights Application.

I. DRIFTWOOD’S LONG-TERM PLANS FOR THE PROPERTY AND EFFORTS
TO RESOLVE COMMISSION STAFF’S CONCERNS

Before discussing the evidence establishing Driftwood’s Vested Rights Application, this
section provides some critical background regarding the larger context under which Driftwood’s
Vested Rights Application was filed. Ultimately, this Vested Rights Application and the
enforcement actions regarding the Property brought by Commission earlier this year are both
about a larger redevelopment proposal (the “Project”) which will be before the Commission in
approximately a year to eighteen months. This Vested Rights Application reflects Driftwood’s
efforts to have larger policy issues impacting the Project heard in a non-enforcement context
where Commissioners can participate in briefings to fully understand the issues related to the
Project and Driftwood can have a full and fair hearing to address issues related to its
development proposal. :

Driftwood purchased the 325 acres (which includes the Property) in 2004 to pursue the
Project as a comprehensive redevelopment plan for the entire 325 acres. The Project would
dedicate approximately 251 of the 325 acres as open space, and would include the future
construction of single-family homes on the 5.8 acres of non-ESHA, historically graded area on
the Property. Since acquiring the Property, Driftwood has worked with the City of Laguna
Beach, the Commission, and Commission staft to address various hazardous conditions that have
existed on the Property prior to its purchase by Driftwood.

Driftwood purchased the Property in October 2004 from the Esslinger Family Trust (the
prior owner). Shortly thereafter, the City of Laguna Beach Water Quality Department directed
Driftwood to replace sandbags that had been placed on the Property in the 1990s by the prior

Please note that as discussed further below in Section 111, the presence of ESHA on the Property is not
relevant to the question of whether Driftwood possesses a vested right in that portion of the Property.
Nonetheless, Driftwood amended its Vested Rights Application for the 8.1-acre Property to only include
the 5.8 acres of non-ESHA area.

These materials have been provided to the Coastal Commission Staff
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owner. The City directed Driftwood to replace those sandbags because they had deteriorated and
were in poor condition due to sun exposure and the passage of time, and therefore no longer
provided the flood protection that the City required. Under the City’s direction, Driftwood
replaced 5,500 sandbags in 2004, and in 2005 emergency flooding concems again prompted the
City to direct Driftwood to replace an additional 500 sandbags. At that point, Commission staff
advised Driftwood that staff believed a coastal development permit was needed for placement of
the 500 sandbags, and that an after-the-fact coastal development permit was needed for the prior
owner’s original placement of the erosion control measures and Driftwood’s initial sandbag
replacement efforts as directed by the City. Although Driftwood did not agree that a coastal
development permit was necessary,3 in an effort to cooperate with Commission staff, Driftwood
applied for the coastal development permits.

Driftwood became concerned about the fairness of the process when it learned that the
Commission permitting staff had allowed an opponent of Driftwood’s Project to apparently play
arole in the Commission staff’s internal deliberation process.* Upon review of documents in
Commission files and others produced after a Public Records Act request, Driftwood learned that
while its applications for coastal development permits were being processed, Commission staff
was in frequent communication with Penny Elia, a neighbor of the Property and opponent of the
Driftwood development proposal. (See Exhibit 4.) During this time, Ms. Elia and Commission
staff appear to have communicated about how to frame the issues in the staff report related to the
coastal development permits, including information staff did not share with Driftwood. (See id.)
After these communications, Commission staff unexpectedly indicated to Driftwood that the
staff would recommend denial of the coastal development permits just days before the
Commission hearing, and suggested Driftwood withdraw its application. Driftwood did so.

Days after Driftwood withdrew its application for coastal development permits,
Commission staff sent two notices of violation to Driftwood concerning the activities on the
Property which, as described above, largely occurred before Driftwood purchased the Property in
2004. Specifically, in May 2007, Commission staff alleged Coastal Act violations due to two
1995 lot line adjustments by the prior owner relating to the Property, brush clearing and the
placement of sandbags and erosion control devices on the Property by the prior owner, and the
replacement of some sandbags by Driftwood, in each case because the staff claimed that the
activities were undertaken without coastal development permits. In support of the alleged
violations and in the face of empirical evidence to the contrary, Commission staff alleged that the
historically graded area constituted ESHA under the Coastal Act under the theory that, even
though the historically graded area did not support ESHA today, that area might some day in the
future do so, and therefore should now be classified as ESHA,

Driftwood hereby incorporates by reference its May 9, 2008 Statement of Defensc.

See Driftwood’s letters sent to Commission staff on June 15, 2007 and May 9, 2008, and Driftwood’s
October 9, 2008 Letter Regarding Procedural Concerns Raised by the Hearing of Driftwood Properties’
Claim of Vested Rights Application and Response to Addendum to Staff Report on October 2, 2008.

These materials have been provided to the Coastal Commission Staff
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While Driftwood disagrees with Commission staff’s positions regarding the alleged
Coastal Act violations and the use of the “prospective ESHA” theory to evaluate the extent of
ESHA on the historically graded area, Driftwood has continued to work with Commission staff
in an attempt to reach a mutually agreeable resolution. In June 2007, Driftwood submitted a
detailed response to the Commission disagreeing that Driftiwood or the prior owner acted in
violation of the Coastal Act. The June response letter also clearly stated Driftwood’s desire to
work with the staff to resolve the enforcement matters amicably. Shortly thereafter, Driftwood
proposed to partially resolve the enforcement matter with a proposal to replace all sandbags on
the Property with a vegetative solution. Driftwood further proposed that the issue of whether the
graded pads constitute ESHA be resolved when the Commission considers Driftwood’s Project,
which is in the entitlement process with the City of Laguna Beach and should be before the
Commission within a year to eighteen months. To date, Driftwood has indicated its desire to
resolve the enforcement matters amicably, but no resolution has been reached.

1L A VESTED RIGHT EXISTS IN 5.8 ACRES OF NON-ESHA AREA ON THE
HISTORICALLY GRADED AREA

A. Legal Standard for Vested Rights

Under the Coastal Act, “[n]o person who has obtained a vested right in development prior
to the effective date of [the Act]...shall be required to secure approval for the development
pursuant to [the Act]”. (Pub. Resources Code, § 30608.) The theory of vested rights is founded
upon the Constitutional prohibitions against taking property without due process of law in both
the Constitutions of both California and the United States. Provided the property owner
establishes a vested right to lawful development, the vested right endures so long as no
“substantial change” is made to the development that is the subject of the vested right. (Pub.
Res. Code § 30608.) Absent such a change, a vested right effects an “otherwise blanket
continuation of the exemption from coastal development permit requirement[s]...” (Pardee
Construction Co., 95 Cal.App.3d at 481.) Thus, when a vested right is established, as is the case
here, if a state agency abridges that right, the property owner is constitutionally entitled to just
compensation.

The Staff Report correctly cites the proper standard for confirming a vested right:
(1) “claimed development must have received all applicable governmental approvals...prior to
January 1, 1977; and (2) “claimant must have performed substantial work and incurred
substantial liabilities . . . .” (Staff Report at p. 7.) However, the Staff Report then wrongly
suggests that in order to be able to secure a vested right, some form of governmental approval
must have been received and relied upon in undertaking the development. This is wrong and not
supported by law or by the Staff Report’s own statement of the law. Only “all applicable
governmental approvals” need to be secured. Where there are no “applicable approvals”™ (such
as when, for example, no grading permits are required), then there are no governmental
approvals to secure. Here, the prior owner relied on its right to grade under the applicable
Orange County code. This regulatory scheme gave the prior owner a de facto authorization or
permit,

These materials have been provided to the Coastal Commission Staff
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In fact, the Coastal Act itself makes it clear that a vested right can exist for development
without a permit when that development occurs before the permit requirement exists. The
Coastal Act acknowledges that a vested right exists for development that would have required a
coastal development permit after 1977, but occurred before the coastal development permit
requirement existed. (See Coastal Act, § 30608.) As such, Section 30608 protects a property
owner’s Constitutional right to lawful development that vested before the coastal development
permit existed -- to do otherwise would have been a taking of those property rights in violation of
the Constitution. Thus, the existence of Section 30608 implicitly acknowledges that to establish
a vested right to lawful development, an applicant need not show a permit for that development
if no permit requirement existed at the time. The same analysis applies here. As there was no
grading permit requirement in Orange County when the grading occurred on the historically
graded area in on or before February 1960 and, as discussed below, no other governmental
permits were required to conduct that grading, Driftwood has demonstrated that the grading
occurred lawfully. No permits were required pursuant to the Orange County Code, and therefore
the Code itself gave the prior owner the authorization to grade, and the Property’s prior owner
was entitled to rely on that authority.

The Staff Report also wrongly states that only the person who undertook the subject
development is entitled to make a vested right claim. (Staff Report at 7.) This is also wrong.
Courts have long recognized that a vested right is more than an expectation. It is a property right
that runs with the land and may not be revoked without constitutional rights of due process or
just compensation. (See, e.g., Pardee Construction Company v. California Coastal Commission
(1979) 95 Cal.App.3d 471, 481 [“Neither statutory nor constitutional authority exists authorizing
the State Commission to limit or deny a once recognized vested right basis for exemption.”];
Aries Development Co. v. Coastal Zone Conservation Commission (1975) 48 Cal.App.3d 524,
548 [“Once a right has vested, its impairment or destruction must comport with constitutional
principles.”].) As with all property rights, once a property right has vested, it is a legal right that
exists in the subject property and is freely transferable unless expressly prohibited by law. (See,
e.g., Malibu Mountains Recreation, Inc. v. County of Los Angeles (1998) 67 Cal. App.4th 359,
367-368 [once vested, a conditional use permit creates a property right which may not be
revoked without constitutional rights of due process and “runs with the land, not to the individual
permittee”]; see also Hansen Brothers Enterprises v. Board of Supervisors (1996) 12 Cal.4th
533, 540 [a right to continue a lawful nonconforming use established for a property by a prior
owner runs with the land].)

Lastly, contrary to assertions in the Staff Report, there is no question that one can
establish a vested right in graded land or, as the Staff Report puts it, a “topographical feature,
such as a graded pad.” (Staff Report at 16.) California courts have consistently approved vested
rights in graded land where that grading was lawfully conducted, such as in this case. (See Aries
Development Co. v. Coastal Zone Conservation Commission (1975) 48 Cal. App.3d 524, 544-45
|finding vested right in legal grading, but no vested right in illegal tentative tract map or site plan
approvall; Environmental Coalition of Orange County, Inc. v. Avco Community Developers, Inc.
(1974) 40 Cal.App.3d 513, 523 {finding vested right in legal grading]; Spindler Realty Corp. v.
Monning (1966) 243 Cal.App.2d 255, 264 {finding vested right in legal grading, but no vested
right in further development].)

These materials have been provided to the Coastal Commission Staff
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Driftwood has a vested right in the 5.8-acres of historically graded area on or before early
1960, which area is identified in Exhibit 2 because: (1) the historically graded area was lawfully
graded before the predecessor to the Coastal Act was passed in 1972; (2) the prior owner of the
Property completed the grading of the historically graded area (performing substantial work and
incurring substantial liability) on or before 1960; and (3) when grading the that area, the prior
owner acted in a good faith reliance on its lawful right to do so.

B. The Property Was Graded In Or Before February 1960 and Prior To The
Coastal Act’s Enactment

Aerial photographs conclusively establish that the Property was graded on or before
February 9, 1960. (See Exhibits 3 and 5.) Commission staff has presented no evidence to the
contrary and does not dispute this fact. (Staff Report at p. 10.) The Coastal Zone Conservation
Act, the Coastal Act’s predecessor, was enacted in 1972 (followed by the enactment of the
Coastal Act in 1976). Therefore, the historically graded area on the Property was developed
before the formation of the Coastal Commission

C. The Prior Owner Performed Substantial Work and Incurred Substantial
Liability In Grading the Property

It would cost over one million dollars today to undertake the extensive grading that
occurred on historically graded area on or before February 1960. An independent analysis
conducted by the engineering consulting firm of Wilson Mikami Corporation, based on an
approximation of the Property’s topography prior to grading, concludes that it would cost
$1,221,400 in today’s dollars to achieve the graded conditions that exist on the Property today,
which is the equivalent of approximately $220,176.16 in 1962.%. Therefore, because the prior
owner performed substantial work and incurred substantial liability in grading the historically
graded area in which Driftwood claims a vested right in preserving and maintaining,
Driftwood’s Vested Rights Application should be approved.

D. Driftwood Has Met Its Burden To Establish Lawful Grading on the
Property, and The Staff Report’s Assertions to the Contrary Are Unfounded

Driftwood conclusively has established that the prior owner’s pre-Coastal Act grading of
the 5.8 acres on the Property was lawful, and neither Commission staff nor anyone else has
presented evidence to the contrary. When the prior owner graded those 5.8 acres, no
governmental authority with jurisdiction over the Property required grading permits for that
grading. As no permit was required, and the prior owner’s grading was completed before any
such requirement came into existence, the prior owner’s grading was lawful.

This figure is based on the Gross Domestic Product (“GDP”) Deflator Index, an inflation measurement
index that measures the cost of a project in a given year as compared to the present cost of materials or
labor. The GDP Deflator Index is calculated by dividing Nominal GDP by Real GDP. (See
http://www.measuringworth.com/aboutus.html [last visited July 16, 2008].)

These materials have been provided to the Coastal Commission Staff
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1. The Prior Owner Complied With All Applicable Legal Standards When
Grading The Property

Orange County did not require grading permits when the prior owner undertook the
grading on the Property. On and before February 1960, the County, which had adopted the
Uniform Building Code by ordinance, had not adopted any grading permit requirements. In
contrast, in August 1962, after the grading on the Property occurred, the County adopted an
Excavation and Grading Code that provided that “[n]o person shall commence or perform any
grading...without first having obtained a permit to do so from the Superintendent.” (Codified
Ordinances of the County of Orange, Div. 1, tit. 7 § 71.047.) Because the prior owner completed
the grading of the 5.8 acres on the Property prior to August 1962, that grading had been
completed by the time the County adopted its first grading permit ordinance, and was completed
in compliance with the Orange County Code as it then existed.

We are aware of no other state or federal law that would have required the prior owner to
obtain a grading or other permit or authorization before grading the 5.8 acres on the Property.
Notably, the California Environmental Quality Act was enacted in 1970, the California Porter
Cologne Act in 1970, the federal Endangered Species Act in 1973, California’s Endangered

-Species Conservation Act in 1969 (which was replaced by the California Endangered Species
Act in 1973), and the federal Clean Water Act 1977.° In each case, these environmental statutes
were enacted at least 10 years after the grading was completed. Commission staff similarly has
failed to point us to any federal or state regulations that otherwise would have applied to the
prior owner’s grading. Accordingly, as Driftwood has met its burden of establishing that the
grading was completed lawfully and Commission staff has presented no evidence to the contrary,
the Commission should approve Driftwood’s Vested Rights Application for a vested right to
maintain the 5.8-acre non-ESHA, historically graded area in its graded condition.

2. Driftwood Produced Sufficient Evidence To Establish Its Vested Right

Driftwood presented Commission staff with substantial and voluminous evidence in
support of its Vested Rights Application and in subsequent Driftwood submissions (responding
to Commission staff requests) dated March 7, 2008, April 1, 2008, and June 2, 2008 (which are
incorporated herein by reference). The evidence in the record supports a finding that Driftwood
has a vested right in the 5.8-acre non-ESHA, historically graded area. Among other things, this
evidence includes:

e The Orange County Building Code in force on or before December 9, 1960 (when
the prior owner graded the 5.8 acres in which Driftwood maintains it has a vested
right) which contains no grading permit requirement;

While we do not concede that these statutes would have required any authorization, the fact that they were
cnacted after the grading occurred is conclusive evidence that they imposed no requirements on the prior
owner in connection with the grading.

These materials have been provided to the Coastal Commission Staff
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¢ Not only was the Property outside of the City of Laguna Beach in the 1960’s, but
the City of Laguna Beach grading code was not even enacted until 1976 and,
therefore, did not apply to the prior owner’s historic grading of the 5.8 acres;

¢ Historic copies of grading permits for other Laguna Beach properties, which help
establish that had the prior owner’s grading been completed when permits were
required, one would have been issued and one would have appeared in the files;

¢ An independent third party valuation of the grading work conducted by the prior
owner on the Property in the early 1960s; and

» Photographic evidence of the Property as it existed in 1959; on February 9, 1960;
and on May 18, 1962, establishing that the Property was graded on or before
February 9, 1960 (before the Coastal Act was enacted and before a grading permit
requirement existed).

As discussed above and in its numerous submissions, Driftwood has met and exceeded its
burden to demonstrate a vested right in the historically graded area. Once Driftwood met its
burden by proving beyond any doubt that the grading was legal because there were no applicable
governmental approvals necessary to conduct the grading, the burden shifted to Commission
staff to identify any facts or evidence that contradicted the evidence that Driftwood has vested its
rights in the 5.8-acres of historically graded area.

3, Nothing In The Staff Report Rebuts The Evidence Driftwood Produced

In an attempt to refute Driftwood’s demonstration that the grading was lawful and
required no permits, the Staff Report incorrectly advances a number of theories and arguments
that are inapplicable or an incorrect reading of the law, and do not overcome the evidence that
Driftwood presented establishing that the grading was lawfully carried out and a vested right to it
€XI1Sts.

a. The Staff Report Mischaracterizes The Definition Of Lawful
Development

The Staff Report has fundamentally mischaracterized the nature of what constitutes
“lawful development” for purposes of establishing a vested right. Under California law, a vested
right in development arises after the property owner has performed substantial work and incurred
substantial liability in good faith reliance upon a lawful right to develop. (4vco Community
Developers v. South Coast Regional Commission (1976) 17 Cal. 3d 785, 793.) As discussed
above, the principal factual question in determining whether lawful development occurred
dcpends on whether the grading occurred with all necessary land use approvals that were
required to complete that development at the time the right vests. (See, e.g., Halaco Engineering
Company v. South Central Coast Regional Commission, et al. (1986) 42 Cal.3d 52, 66 ([ The
Coastal Act provides] a procedure whereby a developer may obtain a determination of a ¢laim to
a vested right to proceed with a development for which he has all required permits....”")
(emphasis added).) The approvals are entirely dependent upon the nature of the development

These materials have been provided to the Coastal Commission Staff
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that occurred and the land use laws that were required to commence development at that time.
(See id., see also Avco Community Developers at 793.)

Specifically, the Staff Report points, without basis, to inapplicable provisions of the
County Code related to certificates of occupancy, variances, excavation, building, and even
restrictions on the receipt and possession of explosives in an attempt to rebut Driftwood’s
evidence establishing lawful development. (See Staff Report at 11-12.) As discussed in the
section below, none of these provisions were applicable to the grading that is the subject of the
Vested Rights Application. Driftwood is not seeking a vested right in what may ultimately be
built on the Property, it simply seeks a vested right in the grading of the historically graded pads.

Contrary to the Staff Report’s assertions, no legal authority supports interpreting
“necessary approvals” to encompass any possible permits or approvals that may apply to what
ultimately may be further developed on the property. (See Staff Report at 11-12.) If accepted,
the Staff Report’s argument would require a property owner seeking a vested right to engage in
potentially bottomless speculation of every imaginable entitlement or approval related to
potential future development on the property (whether or not that development is sought,
planned, feasible or implemented). This cannot be the law.

Similarly, the Staff Report asserts that “necessary approvals” includes any possible law
that may apply to the property owner or its agents, the property or actions on the property.
Again, holding an applicant to this standard is untenable and lacks basis in the law. Pursuant to
the Staff Report’s position, the Commission would be required to deny a claim of vested right
anytime there was speculation that unlawful activity might have occurred in connection with the
property in question. For example, work conducted by a contractor without a valid license or a
company employing undocumented workers could be grounds for denial of a vested rights claim.
That is not and cannot be the law. The vested rights doctrine does not require such guesswork.

b. No Certificate Of Occupancy Was Required Because Grading Is
Not A “Use” Of Land

The Staff Report is correct that the Orange County Code includes a certificate of
occupancy provision, but that provision does not apply here. The provision provides that “[njo
vacant land . . . shall hereafter be occupied or used, except for agricultural uses other than
livestock farming or dairying, and no building hereafter erected, structurally altered or moved . . .
shall be occupied or used until a certificate of use and occupancy shall have been issued
therefore by the aforesaid Building Inspector.” (County Ordinance No. 351, Section 25, Staff
Report, Ex. 6 at 11.) The provision goes on to say that that a “[wlritten application for a
certificate of use and occupancy for use of vacant land or for a change in the character of the use
of land . . . shall be made before any such land shall be so occupied or used.” (/d.)

This provision does not apply here because the Property has not been “occupied” or
“used” and grading does not result in or constitute a “change in the character of the use of land.”
The Property was unused and vacant before the grading, and it remained so after the grading.
The grading also did not change the “character of” the use of the Property. (County Ordinance

These materials have been provided to the Coastal Commission Staff
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No. 351, Section 25, Staff Report, Ex. 6 at 9.) The Property was zoned residential before the
grading, and the zoning remained residential afterward.

The County Code itself makes this clear where it restricts the types of “uses” of land
permitted in different districts, including uses that do not include the construction of buildings.
As expected, the “uses” listed in the Code involve humans using or occupying the land for a
purpose such as “farming,” “one-family dwellings,” “golf, swimming, tennis, [and] polo,”
“residential hotels,” “flower and vegetable gardening ,” “public playgrounds and athletic fields,”
and even “cement manufacture” and “rock crushing.” (See id., Sections 10, 11, 17, 18.) Grading
land vacant does not constitute a use of land. Prior to the grading, the Property consisted of
vacant land. Upon completion of the grading, and as can be seen today, the Property remained
vacant land without any “use.” No uses were ever undertaken at the Property, and, therefore,
there was no change of use when the Property was graded and no certificate of occupancy was
required. Driftwood has not been able to find any evidence that the County (which is responsible
for enforcing the County Code) has made any attempt in the 48 years since the historical grading
occurred to assert that the existence of the historically graded area in and of itself somehow
violates the County Code.

27 6

Additionally, the Staff Report points to the number and size of pads on the Property,
claiming they were inconsistent with 1960’s Orange County zoning code and thus to acquire a
certificate of occupancy for the Property, the owner would have had to obtained a variance to
develop the Property in a manner inconsistent with the zoning code as it then existed. (Staff
Report at 13.) The fact that the Property was graded into pads (even pads that Commission staff
claim did not comply with lot size requirements) is no reason to assume that each pad was
intended by the prior owner to become a separate lot. Further, even if that was the prior owner’s
intent (and there is no evidence that it was), depending on the requirements, a variance to
develop on a non-standard size lot only would have been necessary upon subdivision or
construction. A variance would nof have been necessary to undertake the grading of the
Property, which had nothing to do with the size of developed lots allowed by the County Code.

C. No Building Permit Was Required To Grade The Property

The Staff Report’s assertions that a building permit for the historical grading is equally
unfounded. First, the Staff Report misleadingly cites the Section of the Ordinance on which it
relies for this proposition. (See Staff Report at 14.) The full relevant portion of Section 22
reads:

Before commencing any work pertaining to the erection,
construction, reconstruction, moving, conversion, alteration or
addition to any building or structure...a permit for each separate
building and/or structure...shall be secured from the Building
Inspector...

(Staff Report, I'x. 6 at 11.) This section is not susceptible to any other reading than that it
applies to the construction of buildings or structures. 1t does not apply to grading or anything
else that may precede the actual construction. Not only is this interpretation logical, it still

These materials have been provided to the Coastal Commission Staff
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applies today. Neither the City of Laguna Beach or Orange County require a building permit to
grade property.’

d. No Excavation Permit Was Required To Grade The Property

No excavation permit was required for the historical grading for two simple reasons.
First, the Staff Report cannot even point to the existence of an excavation permit requirement in
the Code that it claims must exist. (Staff Report at 14 [“While Commission staff has been unable
to find the specific section of this code that contained the excavation permit requirements...”].)
It is inappropriate and would constitute and abuse of discretion to conclude that an action was
not lawful when the allegedly breached code section cannot even be identificd. Second, and
more importantly, the cited section of the Ordinance, Section 23, is not even relevant. The
section reads, “[n}o permit for excavation of any building...” (Staff Report, Ex 7a p. 11.) The
historically graded area in which Driftwood maintains a vested right was not “excavated” but
was graded to be flat — which was completely legal at the time the grading occurred 48 years
ago. While not defined by the subject ordinance, the general understanding of the term
“excavate,” and the definition given by the Oxford English Dictionary, is “The action or process
of digging out a hollow or hollows in (the earth, etc.); an instance of the same; the result or
extent of the process.” Grading, on the other hand, is defined as, “[t]he action or process of
reducing (a road, etc.) to practicable gradients; concr. a graded portion of a road.” As used in the
cited Ordinance, especially in context (i.e., “excavation of any building”), the permit requirement
requires digging a hollowed area, not reducing the gradient of hillsides. Again, the staff’s
contortions bear no fruit and this argument fails to overcome Driftwood’s absolute and positive
showing that no government approvals were required for the lawful grading that occurred in or
before February 9, 1960.

€. No Evidence Exists That Explosives Were Used To Grade The
Property, And Even If It Did, The Staff Report Does Not Point To
Any Applicable Permit Requirement For Explosives

Lastly, the Staff Report misleadingly points to alleged “evidence” presented by members
of the community that the property was graded by explosive materials. (Staff Report at 14.)
There is no evidence that explosive materials were used on the Property. The only support for
such an assertion is a hearsay email from Penny Elia, a neighbor of the Property. (Exhibit 22 to
the Staff Report.) This email does not constitute evidence, and as no other evidence exists in the
record supporting such an assertion, the Staff Report appropriately concludes there is no
evidentiary basis to make any conclusions regarding whether explosives were used on the
Property. (See Staff Report at 14.) However, even if explosives were used to grade on the
Property, the Staff Report does not point to any historic requirement mandating permits for the
use of explosives, and Driftwood has not found one. Thus, the Staft Report appears to have
abandoned its claim that Driftwood’s failure to “prove” that a valid permit to possess explosives

Personal Communication by Beth Collins-Burgard with Patti Rhyne, Orange County Planning Department
{October, 8, 2008); Personal Communication by Holly Williams with Scott Drapkin in the City of Laguna
Beach Planning Department (October, 8, 2008).

These materials have been provided to the Coastal Commission Staff
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is grounds for denying Driftwood’s Vested Rights Application. (See Staff Report dated July 17,
2008 for Commission’s August 2008 Public Hearing, at p. 14 [“[Driftwood’s] claim is not
credible, as, at a minimum, the owner of the site needed...a permit to receive or possess
explosives for the grading.”].)

Here, Driftwood met its burden to present evidence establishing that the grading of the
historically graded area was lawful, and no evidence has been presented that rebuts this evidence.
Thus, Driftwood has carried its burden of proof and the evidence establishes that the prior owner
lawfully completed the historical grading on the Property before 1962 (the year in which the
County first adopted a grading permit requirement), and that therefore no grading permit was
then required. There is no evidence to suggest that any other permit or approval was required.
Under California law, Driftwood has established that it has a vested right in the historical
grading.

f. The Condition of the 1960 Pre-Coastal Act Grading In 1977
(When The Coastal Act Was Enacted) Is Irrelevant To The Vested
Rights Analysis

The Staff Report also wrongly asserts that, in addition to establishing separate vested
rights to keep the grading and maintain the graded land, Driftwood also must present “clear
evidence” that “on January 1, 1977, the effective date of the Coastal Act, these pads were clear
of vegetation or in the process of being cleared of vegetation.” (Staff Report at 18.)

Again, the Staff Report’s conclusion is based on a misunderstanding of the law. Nothing
in the doctrine of vested rights, as defined in the common law or the Coastal Act itself, requires a
showing of maintenance of a vested right as a condition of acquiring a vested right. In Avco
Community Developers, Inc., the court said: “Evaluation of [a claim under Section 30608]
requires a determination of the point in the development process at which a landowner can be
said to have acquired a vested right . . . .” (17 Cal. 3d at 791 [emphasis added].) Thus,
establishing a vested right in the historically graded area requires evidence relating to the
condition of the Property at the time the grading occurred, not at the time the Coastal Act became
cffective,

The Staff Report wrongly suggests that Driftwood is seeking two vested rights: (1) to
keep the grading, which is development under the Coastal Act and, therefore, can be “vested;”
and (2) to “maintain” the historically graded area. (Staff Report at 17.) Under principles of
constitutional law, a vested property right includes the right to protect the conditions that exist at
the time of the vesting. (O Hagen v. Board of Zoning Adjustment (1971) 19 CA 3d 151; see also
Goat Hill Tavern v. City of Costa Mesa (1992) 6 Cal.App.4th 1519, 1530 [“Where a permit has
been properly obtained and in reliance thereon the permittee has incurred material expense, he
acquires a vested property right to the protection of which he is entitled.”); Pardee Construction
Co. v. Cal. Coastal Comm’n (1979) 95 Cal.App.3d 471, 481 [“The nature and extent of the
vested rights 1s a matter controlled by constitutional principles.”].) Nothing in the Coastal Act or
its implementing regulations requires property owners to reapply, once a vested right has been
established, in order to engage in maintenance of a vested right. The Commission Staff therefore
incorrectly interprets Driftwood’s application as two separate vested rights — one in the grading,

These materials have been provided to the Coastal Commission Staff
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and a separate right to maintain the graded pads. Contrary to the Staff Report, if Driftwood
demonstrates that it has a vested right in the graded pads, that right includes the right to maintain
them.

There is also no legal authority to support the Staff Report’s suggestion that failing to
maintain the historically graded area prior or after the enactment of the Coastal Act could cause
Driftwood’s vested right, once established, to be extinguished, or that Driftwood is required to
maintain the area for which its has vested rights. In fact, the Court of Appeal has concluded that
adding such an exception to the Coastal Act would “fly in the face of accepted rules of statutory
construction.” (See Pardee Construction Co., 95 Cal.App.3d at 478.)

As such, failure to maintain a vested right cannot extinguish the vested right or right to
maintain the vested development. For example, once a property owner vests a right in the
construction of a home, not engaging in maintenance of that home (no matter if it the lack of
maintenance occurred before or after the enactment of the Coastal Act) does not eviscerate that
vested right in the home or the right to maintain it after its vesting. As another example, if a
property owner establishes a vested right in a putting green that was constructed prior to
enactment of the Coastal Act, that vested right is not lost if the owner is not required to maintain
the property during the year the Coastal Act was enacted.

Once a property owner has established a vested right, that right is a property right, the
loss of which is governed by constitutional law. (Bauer v. City of San Diego (1999) 75
Cal.App.4th 1281, 1294 [“If the permittee has incurred substantial expense and acted in reliance
on the permit, the permittee has acquired a vested property right in the permit and is entitled to
the protections of due process before the permit may be revoked.”] [internal citations omitted];
see also Pardee Construction Co., 95 Cal.App.3d at 471 [vested right to an exemption from the
permit requirements of the California Coastal Zone Conservation act of 1972 was not lost by
delay in working on part of the project with resultant lapse-of the building permits].) Moreover,
Section 30608 clearly, explicitly attaches only one condition to continuance of that vested right —
that “no substantial change may be made in such development without prior approval having
been obtained under [the Coastal Act].” (Pub. Resources Code § 30608.) When analyzing the
same exception to the vesting provision of the predecessor to the Coastal Act, the Court of
Appeal concluded that “[w]here the Legislature has specifically made an exception to the general
provisions of a statute, courts are without power to imply a broader or more general exception.”
(Pardee Construction Co., 95 Cal.App.3d at 477-78.)

Here, Driftwood has conclusively established that the prior owner’s pre-Coastal Act
grading was lawful, and no substantial change has taken place since the vesting occurred. The
condition of the pads in 1977 is irrelevant to the question of whether Driftwood established a
vested right when it graded the pads over 48 ycars ago in 1960.

These materials have been provided to the Coastal Commission Staff
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g. Driftwood’s Vested Right in the Historically Graded Land Includes
The Right To Maintain It Under Coastal Act Section 30610(c)

Even if the Staff Report was correct in its assertion that Driftwood must separately

establish a vested right in the maintenance of the historically graded area (which it is not for the
reasons set forth above), Driftwood could maintain its vested grading under the coastal
development permit exception for repair and maintenance.® The Staff Report asserts that the
Coastal Commission Regulations act to bar the activities as repair and maintenance. (See Staff
Report at 19.) However, the section of the regulations cited by the Staff Report, Section
13252(a)(3), is inapplicable to the present situation for two reasons. First, the historically graded
area is not a sandy area within 50 feet of a coastal bluff or an ESHA, as it must be to fit the
description in that section.’ Moreover, even if the historically graded area could be characterized
as such (which it cannot), the regulation only restricts the methods of maintenance, not
Driftwood’s right to maintain the grading.'® For example, while repair and maintenance using
mechanical equipment may be prohibited if Section 13252(a)(3) were applicable, Driftwood still
would be permitted to maintain the historically graded pads with non-mechanized hand
equipment and certain other methods.

HI.

THE COMMISSION NEED NOT MAKE A FINDING REGARDING ESHA IN
THESE PROCEEDINGS, AS THE ISSUE IS IRRELEVANT TO DRIFTWOOD’S
CLAIM OF VESTED RIGHT

The Commission need not make any findings regarding ESHA in these proceedings, as

the presence of ESHA on the Property is irrelevant to Driftwood’s Claim of Vested Rights.

“Repair or maintenance activities that do not result in an addition to, or enlargement or expansion of, the
object of such repair and maintenance activities” are exempt from permit requirements. (Pub. Resources
Code, § 30610(c); see also Union Oil Co. v. South Coast Regional Comm 'n (1979) 92 Cal. App. 3d 327,
331.) Maintenance of the historically graded area, including the brush clearing that is necessary for fire
protection purposes, is consistent with the Coastal Act’s exemption for repair and maintenance activities,
and therefore does not require a coastal development permit.

The text in Section 13252(a)(3), which describes the areas excluded from the repair and maintenance
exception, appears to be subject to more than one interpretation. However, as discussed above, even if the
text can be interpreted to include the Property, contrary to the claims in the Staff Report, Driftwood need
not acquire a coastal development permit for maintenance of the Property if such maintenance does not
include the use of mechanical equipment or the placing any rocks, sand, gravel, or other solid material.

The Staff Report is incorrect when it states that Driftwood “would be required to obtain a [coastal
development permit]” before it could maintain the historically graded area (Staff Report at 20) because the
exception to the repair and maintenance exemption set forth in Section 13252(a)(3) applies only 1o repair
and maintenance that includes “{t]he placement or removal, whether temporary or permanent, of rip-rap,
rocks, sand or other beach materials or other forms of solid material”™ or “*[t}he presence, whether temporary
or permanent, of mechanized equipment.” (See Section 13252(a)(3).) Repair and maintenance that can be
accomplished without placing any rocks, sand, gravel, or other solid material and without the use of
mechanical equipment docs not require a coastal development permit. Accordingly, the statutory exception
1o the repair and maintenance exemption does not limit or otherwise affect Driftwood’s right to repair and
maintain the historically graded area— which is vested development -- without a coastal development
permit.

These materials have been provided to the Coastal Commission Staff
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Commission enforcement staff appears to agree. (See October 2, 2008 Addendum to the Staff
Report at 2 [“whether the property consists of ESHA today is irrelevant to Driftwood’s claim for
a vested right and need not be considered by the Commission when determining whether such a
right exists”].). This makes sense because a vested right is a constitutionally protected property
right to have and maintain development, even after a substantive change in the law. Thus, the
enactment of the Coastal Act, which first described and protected ESHA, cannot change
Driftwood’s right to have and maintain its vested property right to the historically graded area on
the Property. Additionally, as discussed above in Section 2(f), Section 30608 does not include
an ESHA exception limiting the continuance of that vested right. (See Cal. Pub. Resources Code
§ 30608; Pardee Construction Co., 95 Cal.App.3d at 477-78.)

Nevertheless, Driftwood’s Claim of Vested Right excludes any areas of the Property
Driftwood’s biologist found to contain ESHA, so approval of the vested rights claim and
maintenance of the historically graded area would have no sensitive resource impacts.'' The
Commission, however, need not resolve this novel policy issue at this time, because, as discussed
above, such a determination is irrelevant to the proceedings.

IV.  THE COMMISSION SHOULD APPROVE DRIFTWOOD’S APPLICATION OR
RECOMMEND THAT STAFF PURSUE A HOLISTIC RESOLUTION TO THE
VESTED RIGHTS CLAIM AND ALLEGED COASTAL ACT VIOLATIONS

We understand that Commission counsel has advised some Commissioners that due to
the pending enforcement matters regarding the Property, the Commissioners should limit the
subject matter of, or refrain from engaging in, briefings by Driftwood related to Driftwood’s
Vested Rights Application. We believe that limiting the Commissioners’ and an applicant’s
ability to discuss the substantive issues of a claim of vested rights with Commissioners has
fairness and due process ramifications and impairs an applicant’s constitutional right to petition
government. In light of this situation, and because resolution of the Vested Rights Application is
not required unless the pending enforcement matters cannot be resolved cooperatively,

The Addendum to the Staff Report, however, states that Commission biologist, Dr. Dixon disagrees and
classifies the entire site as ESHA based on a “prospective ESHA” theory. (Addendum to Staff Report at p.
1-2.) As detailed in Driftwood’s Statement of Defense (incorporated by reference in its entirety herein),
Driftwood finds no legal basis for such a theory. As described therein, designation of ESHA under the
Coastal Act is limited to areas in which “plant or animal life” or “their habitats” are currently “cither rare
or especially valuable” — the Coastal Act does not permit designation of ESHA in areas where plant or
animal life may in the future become ESHA. (See May 9, 2008 Statement of Defense at p. 13-15.) The
October 2, 2008 Addendum to the Staff Report also alludes to the conclusions of Glenn Lukos Associates
and PCR Services Corporation which, as noted in Driftwood’s Statement of Defense, dispute Dr. Dixon’s
factual conclusion that the property is likely to become ESHA. According to these experts, given the
historic grading, together with the significant presence of highly invasive non-native species, the most
likely future condition of the historically graded area is the establishment of non-native species, not ESHA.
(/d at 16.) This conclusion is further buttressed by the fact that (as Dr. Dixon himself acknowledges) the
historically graded arca has not constituted ESHA for the past 48 years since it was graded, and does not
constitute ESHA today. (See id at 16-17.)

Driftwood has agreed that it will not engage in further sandbag placement or vegetation removal on the
Property until these matters are resolved by the Commission or a court.

These materials have been provided to the Coastal Commission Staff
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California Coastal Commissioners
October 9, 2008
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Driftwood requests that the Commission either confirm Driftwood’s vested rights at this time, or
that the Commission allow Driftwood to withdraw its Claim of Vested Rights Application
(reserving its right to resubmit it at a later time) or postporne the hearing on the Vested Rights
Application (as well as the related enforcement issues) until such time as Driftwood’s larger
redevelopment proposal (for the entire 325 acre property) comes before the Commission in
approximately eighteen months to a one year.

Driftwood appreciates your attention to this matter and, should the need arise, please call
me with any questions at (213) 891-8722.

Very truly yours,

Uk Zhowa /#©

Rick Zbur
of LATHAM & WATKINS LLP

Attachments

cc:  Karl Schwing, CCC

' Lisa Haage, Chief of Enforcement, CCC
John Mansour, The Athens Group
Greg Vail, The Athens Group

LA\I880531

These materials have been provided to the Coastal Commission Staff
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Ryan Todaro

From: Penny Elia [greenpi@cox.net]

Sent: Thursday, March 08, 2007 1:57 PM

To: Ryan Todaro

Ce: Mark Massara; Karl Schwing; Andrew Willis; Meg Vaughn; karen_goebel@fws.gov, Erinn

Wilson; Pat Veesart: Marcia Hanscom; DMayer@dfg.ca.gov; Ken_Corey@fws.gov; Christine
Chestnut; bhenderson@dfg.ca.gov; Sherilyn Sarb; John Dixon
Subject: Application 5-06-382 - LSA 2000 Bio Resources Assessment

B E

Bio Report Cover  ATT424125.6t (74
Letter.doc(l .. 8)

Greetings, Ryan -

In reviewing the many, many files that you were so kind to provide me
with the other day, I was able to cross-reference a lot of different
documents, submittals and emails. I wanted to bring a few things to
your attention, and please do forgive me if you have already connected
the dots on all of this for the May hearing on 5-06-382:

You requested the LSA 2000 Biological Resources Assessment from Glenn
Lukos Associates in January of this year. I found your request in the
5-06-382 file for the After-the-Fact permit for The Athens Group
unpermitted development at Hobo Alisc Ridge. What I want to make sure
you know is that during the EIR process, Michael Brandman Associates
{EIR consultant) decided they would hire LSA to come in and do an
"interim* biological resources assessment during an inappropriate time
of year *after* the EIR was already in circulation and comments were
being submitted by your agency along with many others, including those
copied on this email (at the time, Brad Henderson was our contact with
DFG) .

What LSA did was to azsign new values to biological resources on site
and depart from the City's adopted habitat value ranking system and
criteria sttipulated in the General Plan, thus violating the General
Plan policy. The correct application of General Plan criteria yields a
habitat value assessment that differs significantly from that produced
by Michael Brandman Associates (MBA). In particular, areas of habitat
which should have been designated Very High Value habitat per the
General Plan were assigned by MBA via LSA to categories of lesser
value, a reassignment which has no basis in the General Plan. The
General Plan explicitly includes Very High Value habitats within the
definition of Environmentally Sensitive Areas (ESA) under the purview
of the Cali fornia Coastal Act. Both the General f£lan and the Coastal
Act prohibit new development in ESAs - including sandbagging which is
considered “development.* .

The Sierra Club, in conjunction with the Hobo Aliso Neighborhood
Association, hired David Bramlet to conduct a biological assessment of
this same area following the release of the LSA/MBA assessment and we
received sign off from Karlin Marsh as well as acknowledgment from her
that LSA/MBA had altered the City's habitat ranking system which was
based on hexr 1992 Biological Resources Inventory and is part of the
City's General Plan.

On July 28, 2003, Sierra Club sent an External Memo along with the
David Bramlet biological assessment to John Dixon, Karl Schwing and Meg
Vaughn to refute the L5A bio resources assessment. I found this memo
attached to the spiral bound document on the subject matter in the
*pDriftwood Estates Laguna Beach® file. I am attaching that memo for
your reference. We were never able to have the meeting that is

1
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requested in the memo, but I do hope that we might be able to review
this document and its content as it relates to application 5-06-382. I
also trust you will ¢ross reference these two files (Driftwood Estates
and 5-06-382) as you prepare the staff report for the May hearing.
Should you, John, Meg or Karl need additional copies of this spiral
bound document please do let me know. I will have copies made and
overnighted to you immediately.

As always, thank you for considering this input. I believe the
cross-referencing of several of the files you provided for my review
would be very helpful to your efforts since there is so much
infoxmation contained in various files that are linked only by their
location (Hobo Aliso Ridge, South Laguna) .

Best -
Penny Elia

Sierra Club
949-499-4499
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Ryan Todaro

From: Penny Elia {greenp1@cox.net}]

Sent: Thursday, April 05, 2007 9:02 AM

To: Christine Chestnut

Ce: Mark Massara; Karl Schwing; Andrew Willis; Marco Gonzalez; Lisa Haage, Pat Veesart,

Marcia Hanscom; Ryan Todaro; John Dixon

Subject: Athens Newest Plans for Hobo Aliso Ridge and Restoration Area - Land Swap with YMCA

-

Lfae ~B
=]

AthensPland-407.ATT147861.txt (70
PG (1 MB} B)

Good morning, Christine -

I sincerely appreciate knowing the Restoration/Monitoring Order for
Hobo Alisp Ridge is on its way to The Athens Group in light of the fact
that I attended a meeting last night for the unveiling of their newest
project plan. They reported that they would be filing their
application in the next two weeks to. the City of Laguna Beach. The
City has hired a planner to work on this project and Athens is paying
for that new employee with a "large down paywent that is being used for
payment on an hourly rate." This is certainly an interesting

concept... the applicant pays the planner to process their application.
How novel.

What is riather curious to many of us is that they continue to propose a
*recreational area* in the restoration/monitoring site that they have
promised to the YMCA. As we discussed before this is a land swap of
approximately 2.8 acres behind their existing golf course which is
currently owned by the YMCA for land directly in the significant
watercourse/restoration/monitoring area., They have now changed the
name from Driftwood Estates to Aliso Lots - FYI.

Can you please help me understand how this is possible? 1If the current
order is for a minimum of 5 years, how can they be promising this to
the YMCA for a recreational zone that would be part of an application
that's being filed in two weeks? A regional YMCA facility??

Since they didn't provide any handout materials, 1 don't have anything
to provide you in writing, but am attaching one rather poor photo that
calls out the YMCA parcel. As you'll note it's right in the
restoration area. When John Mansour was asked by the audience where
the YMCA representative was for comment, he said that there wasn't a
need for the YMCA to be involved in the public wmeetings, that the deal
was agreed upon and more *program details” would unfold as the
application proceeacua through City Hall. The land swap deal has been
agreed upon? Does the YMCA understand what they are swapping for? Are
they aware of the Restoration Order?

John Mansour and Martyn Hoffmann spoke to a lot of rezoning of this
entire area .

Could you or someone on staff that's been working on all of this please
let me knov your thoughts. Has the YMCA been contacted by CCC?

Many thanks -

Penny
949-499-4499
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Ryan Todaro

From: Penny Elia {greenp1@cox net]

Sent: Friday, April 06, 2007 2:07 PM

To: Chirigtine Chestnut

Cc: Mark Massara; Karl Schwing; Andrew Willis; Marco Gonzalez, Lisa Haage; Pat Veesart,
Marcia Hanscom; Ryan Todaro; John Dixon

Subject: Athens Newest Plans for Hobo Aliso Ridge and Restoration Area - Land Swap with YMCA

-

Proposed Specific ATT398497.txt (2 AthensPland-4-07,3ATT398498.64 (70
Plan Land Us... KB) PG (1 MB)

Please find attached a cleaner version of
the map labeled with

RECREATION jin the Restoration/Monitoring Area. Has anyone on staff let
the YMCA know about this? Athens tells us this is a done deal and ic
was published again in the newspapers today. I can't imagine the Y
taking on this type of fiscal responsibility when they have a piece of
land that could be accessed "if* Athens wasn't planning on putting a
golf course on it.

Also, based on this mapping, it appears the footprint of the Aliso
Creek Inn & Golf Course grows every time we have “Town Hall"
meeting. ..

Thanks for any light you can shed.

Penny
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Ryan Todaro

" From: Karl Schwing
Sent: Monday, April 16, 2007 11:34 AM
To: Alex Helperin, Louise Warren; Teresa Henry, Sherilyn Sarb; Jonna Engel; Ryan Todaro,
Carrie Bluth
Cc: Ryan Todaro; Pat Veesart; Andrew Willis; Lisa Haage
Subject: Athens Group drainage devices/sandbags at Hobo Aliso Ridge/Driftwood - Balancing
Argument Qutline

Based on JD's memo, the area where sandbags and drainage devices are and will be located at the Athens Group site at
Hobo Aliso Ridge is degraded ESHA. During our last conversation, there was a preliminary conclusion that given the
present condition of the site, the drainage pipes and sandbags are necessary erosion control devices in the short term.
However, our ultimate goal is to implement a long term solution that would likely include some recontouring of the site for
drainage purposes and revegetation/habitat restoration. We also discussed that, if the site was found to be ESHA, we
could only authorize the ATF and future work with conditions to require submittal of a plan to implement a long term
solution with a balancing argument because the placement of these structures in the ESHA is inconsistent with 30240.
While we could deny the project and pursue some level of resolution through enforcement, there seemed to be same
group consensus that we can get at a long term solution through permitting, but we couldn't do so through enforcement.
Please advise if anyone has a different understanding or perspective on this approach.

| also want to be sure that everyone is comfortable with using the balancing provision in this case and the manner that we
use it. Here's a simple outline of a possible balancing argument on the Hobo Aliso/Driftwood sandbags staff report. Could
everyone take a look and respand to the questions/comments within and provide feedback?

The subject site is ESHA - 30240(a) says "Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on those resources shall be aliowed within those areas...”

The instaliation of drainage structures and sandbags requires a large initial construction disturbance event followed by
ongoing events for maintenance, and placement of pipes, pipe anchors, placement of filter fabric, sandbags with
sand/gravel [anything else?]. These activities remove vegetation and occupy land that might otherwise be colonized by
native plants. ThereIs also recurring noise and disturbance related to replacement of sandbags. These activities =
significant disruption of habitat values. The use, drainage control devices, isn't dependent on being within the ESHA (i.e.
you don't need ESHA to be present in order to install these drainage devices)....or is that the nght way to look at it?
Perhaps you could say that these drainage devices do need to be installed in the ESHA in order to prevent erosion that
has ongoing impacts to the ESHA thus they are 'dependent on the resource’, In any event, the work is inconsistent with
30240(a) because it causes significant disruption of habitat vaiues.

However, if we don't approve the drainage devices and sandbags now with conditions for the applicant to prepare a iong-
term solution, there will be ongoing impacts both to ESHA due to erosion, and to water quality due to turbidity generated by
erosion. The ongoing water quality impacts would be inconsistent with Section 30231, which states that *... The biological
productivity and the quality of coastal waters.. appropriate to maintain optimum populations of marine arganisms and for
the protection of human health shall be maintained and, where feasible, restored through, among other means...controlling
runoff, ...maintaining natural vegetation buffer areas that protect riparian habitats...”

Thus, afthough the work will initially disturb ESHA, it will have benefits such as-erosion control that will allow more ESHA to

establish, will protect water quality, and, as conditioned, will ultimately lead to implementation of a long term solution to the
erosion problem. Thus, on balance, it is more protective of coastal resources to approve the project than to deny it.
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Ryan Todaro

From: Penny Elia {greenpl @cox.net]

Sent: Monday, April 16, 2007 4:24 PM

To: Ryan Todaro

Cc: John Dixon; Mark Massara, Marcia Hanscom, Andrew Willis; Karl Schwing; Marco Gonzalez;
Meg Vaughn

Subject: Re: Staff Report - Hobo Aliso Ridge After-the-Fact Permit

1. Pads are usually the "approved buildable area within a lot" and the

footprint of the structure.

2. According to John Tettemer & Associates submission of the site plan

for the project (CDP 5-98-151), what you are referring to is termed

"{4) construct berm and/or excavate for desilting hasin per detail 2

on sheet 4." (This sheet 4 is missing from Tettemer's submittal.)

These basins all indicated on the plan map with a #4.

Anything staff can do to eliminate the term “"lots" or "pads” will be
greatly appreciated as always by the Sierra Club.

Penny

on Apr 16, 2007, at 3:51 PM, Ryan Todaro wrote:

Penny... .. We'll be careful with the language we use and we'll be as
clear ag we can about what we think is permitted and what is not. can
you please explain what the problem is with the word pad? It's very
descriptive of what is out there and I don't see how using that word
woilld suggest that the pads are somehow permitted as building sites
{(which they aren't).

----- Original Message-----

From: Penny Elia [mailto:greenpl@cox.net]

Sent : Monday, April 16, 2007 2:40 PM

To: Ryan Todaro

Cc: John Dixon; Mark Massara; Andrew Willis; Marcia Hanscom; Karl
Schwing; Marco Gonzalez; Meg vaughn

Subject: Staff Report - Hobo Aliso Ridge After-the-Fact Permit

Déar Ryan - .

We respectfully request that the terms "lots" and "pads”" not be used
within the language of the upcoming staff report. These labels are
incorrect and misleading. The California Subdivision Map Act (CA
Government Code 66410) states:

..."final map." When all of the conditions set out in the approved
tentative map have been satisfied and when compliance is certified by
city or county officials, the local agency will approve a final map.
The subdivider may now record the map at the County Recorder‘'s office.
Lots within the subdivision cannot be sold and are not legal divisions
of land until a final map has been recorded. ...

The "Driftwood Estates" site, the focus of the permit, is located on
the Hobo Aliso Ridge (a white hole/area of deferred certification).
The sandbagged berms and related structures found on this site are all
the product of unpermitted development and do not constitute "pads" or
"lots.*

I.'VVVVVVV\-‘VU’VVVVVVVVVVVVVVVVVV’VV’VVV’VV

Thank you -
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‘Ryan Todaro

From: Penny Elia [greenp1@cox.net}

Seat: Monday, April 16, 2007 2:40 PM

To: Ryan Todaro

Ce: John Dixon; Mark Massara; Andrew Willis; Marcia Hanscom; Karl Schwing; Marco Gonzalez;
Meg Vaughn

Subject: Staff Report - Hobo Aliso Ridge After-the-Fact Permit

Dear Ryan -~

We respectfully request that the terms "lots® and "pads®* not be used
within the language of the upcoming staff report. These labels are
incorrect and misleading. The California Subdivision Map Act (CA
Government Code £6410) states:

-.."final map." When all of the conditions set out in the approved
tentative map have been satisfied and when compliance is certified by
city or county officials, the local agency will approve a final map.
The subdivider may now record the map at the County Recorder's office.
Lots within the subdivision cannot be sold and are not legal divisions
of land until a final map has been recorded....

The *Driftwood Estates® site, the focus of the permit, is located on
the Hobo Aliso Ridge (a white hole/area of deferred certification).
The sandbagged berms and related structures found on this site are all
the product of unpermitted development and do not constitute “pads*" or
*lots." :

Thank you -
Penny

Sierra Club Task Force - Save Hobo Aliso
949-495-4495
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355 South Grand Avenue
Los Angeles, California 90071-1560

E:H al Tel +1.213.485. 1234 Fax: +1.213,891.8763
[ www.lw.com
5( T ERNEN
" FIRM !/ AFFILIATE OFFICES
L AT H A M &WAT K l N S LLp e Barcelona New Jersey
[J‘ o Brussels New York
Chicago Northern Virginia
N AP Dubai Orange County
o N v i ‘ Frankfurt Paris
COALT e U ON Hamburg Rome
October 9, 2008 Hong Kong San Diego
London San Francisco
Los Angeles Shanghai
VIA FEDERAL EXPRESS Madrid Silicon Valley
Milan Singapore
Honorable California Coastal Commissioners Moscow Tokyo
California Coastal Commission Munich Washington, D.C.

45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

043668-0003

Agenda Item Th14da

Re:  Procedural Concerns Raised By The Hearing Of Driftwood Properties’

Claim of Vested Rights Application (No. 5-07-412-VRC) on the
October 16, 2008, Agenda Item No. Thl4a; Response to Addendum to Staff

Report Regarding Procedural Issues, dated October 2, 2008

Dear Honorable Commissioners:

‘We are writing on behalf of our client, Driftwood Properties, LLC, regarding some
procedural issues and fairness and due process concerns with respect to the processing and
consideration of Driftwood’s pending Claim of Vested Rights Application (No. 5-07-412-VRC).
That Claim of Vested Right Application is for a portion of the property generally known as
Driftwood Estates and located at the northern terminus of Driftwood Drive, Laguna Beach,
Orange County (the “Property”). The hearing on the Claim of Vested Rights Application is set
for hearing on October 16, 2008. We understand that Commission counsel has advised some
Commissioners that due to the pending enforcement matters regarding the Property, the
Commissioners should limit the subject matter of, or refrain from engaging in, briefings from
Driftwood related to Driftwood’s Claim of Vested Rights Application.

For reasons set forth below, we believe that limiting the Commissioners’ and an
applicant’s ability to discuss a claim of vested rights has policy, fairness, and due process
ramifications and is inconsistent with Driftwood’s Constitutional right to petition government.
In light of this situation, and because resolution of the Claim of Vested Rights Application is not
required unless the pending enforcement matters cannot be resolved cooperatively,' Driftwood

In an effort to resolve the pending enforcement matters, Driftwood has agreed that it will not engage in
further sandbag placement or vegetation removal on the Property until these matters are resolved by the
Commission or a court, '

Materials have been submitted to Coastal Commission staff
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California Coastal Commigsioners
October 9, 2008
Page 2
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requests that the Commission either confirm Driftwood’s vested rights at this time, or that the
Commission allow Driftwood to withdraw its Claim of Vested Rights Application (without
prejudice to resubmit) or postpone the hearing thereon (and the related enforcement issues) until
such time as Driftwood’s larger redevelopment proposal (for the entire 325 acre property of
which the Property is a small part) cories before the Commission in approximately a year to
eighteen months,

L. KEY PROCEDURAL BACKGROUND

As discussed in greater detail in Driftwood’s letter responding to the Staff Report dated
October 8, 2008 and Attachment A to this letter, Driftwood submitted the Claim of Vested
Rights Application in an attempt to potentially resolve certain issues related to its ability to
maintain the graded condition of the Property that has existed for 48 years, and replace soil and
storm water control devices on the Property that have deteriorated over time, which were
requested by the City of Laguna Beach. Moreover, by filing the Claim of Vested Rights
Application, Driftwood sought to resolve certain issues relating to the Property outside the
enforcement context (where Commission counsel commonly advises Commissioners against
engaging in briefings). As discussed in Attachment A, for some time, Driftwood has had
concerns about the fairness and neutrality of the process with respect to which the Commission
has considered issues relevant to the Property and Driftwood’s attempts to maintain the Property
in compliance with the requirements of the City of Laguna Beach. As such, Driftwood filed a
Claim of Vested Rights Application in an attempt to have certain issues considered by the
Commission in a neutral non-enforcement forum.

In mid-September, Driftwood learned that Commission counsel advised some
Commissioners not to discuss with Driftwood the substantive issues raised in Driftwood’s Claim
of Vested Rights Application with Driftwood and it became clear that Driftwood would not have
an opportunity to finalize a settiement of the pending enforcement matters regarding the Property
before any October 2008 hearing on its Claim of Vested Rights Application. Driftwood,
therefore, sought to withdraw its Claim of Vested Rights Application to provide an opportunity
to pursue such a settlement (reserving its right to resubmit in the future should settlement
discussions break down).

In response to Driftwood’s request to withdraw the Vested Rights Application,
Commission staff informed Driftwood that because there is no regulation specifically permitting
an applicant to withdraw a claim of vested rights application, Driftwood could not do so. (See
also October 2, 2008 Addendum to the Staff Report a 1.) Driftwood disagrees with staff’s
interpretation of the regulations, but in response and as an alternative to withdrawal of the Claim
of Vested Rights Application, Driftwood asked Commission staff to postpone the hearing on that
application. Commission staff also would not allow Driftwood to postpone the hearing.

Materials have been submitted to Coastal Commission staff
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IL RESTRICTING EX PARTE COMMUNICATIONS REGARDING
DRIFTWOOD’S CLAIM OF VESTED RIGHT APPLICATION HAS
SIGNIFICANT IMPLICATIONS

No prohibition exists against ex parte communications with Commission members,
including communications regarding enforcement proceedings and litigation.. In fact, the Coastal
Act expressly allows for such ex parte communications and provides specific procedures by
which these communications should take place. Both the United States and California
Constitutions protect the right to engage in these communications.’ Any limitation of this
important right raises significant concerns regarding fairness and due process and adversely
affects an applicant’s constitutional right to petition government.

This is especially true since all claims of vested rights have the potential to raise
enforcement issues. A claim of vested rights generally applies to development that would have
required a coastal development permit had the right to the development not been vested prior to
enactment of the Coastal Act. (See Pub. Resources Code § 30608.) Thus, any dispute between
Commission staff and an applicant over whether the applicant’s rights to development have in
fact vested (and the scope of those vested rights) likely will raise enforcement issues and bear on
a potential or actual enforcement matter. Therefore, interfering with an applicant’s right to
petition the Commission regarding the applicant’s claim of vested right, due to the existence of
an enforcement matter or a potential enforcement matter, has significant policy, due process, and
constitutional implications.

Commission staff also have regularly insisted that the Claim of Vested Rights
Application and the enforcement matters are unrelated. If Commission staff believes that the
two matters are unrelated, then ex parte communications regarding the Claim of Vested Rights
Application should not be affected by the enforcement matters.

Finally, as we have indicated in our letter responding to the Staff Report dated October 8,
2008, ultimately, both Driftwood’s Claim of Vested Rights Application and the enforcement
actions brought by Commission earlier this year (which relate to the 8.1-acre Property) are both
about a larger redevelopment proposal (for a 325-acre property that includes the Property). This
proposal will be before the Commission in approximately a year to eighteen months. The impact
of having the pending enforcement action and the resulting Claim of Vested Rights Application
in front of the Commission before the larger redevelopment proposal is that the Commission
does not have an opportunity to consider (1) the larger redevelopment project (for the entire 325
acres) and (2) associated issues that have significant policy implications that could resolve the
enforcement matters in a non-enforcement forum before the Commission must consider these
other issues. Such a piecemeal approach not only prevents the Commission’s holistic

See Pub. Resources Code § 30320, 30329, 30322, 30324; Matossian v, Fahmie (1980) 101 Cal. App.3d
128, 135 [“The right to petition to governmental agencies, like freedom of speech, of the press, and of
religion, has ‘a paramount and preferred place in our democratic system,”” which is protected by both the
United States and California Constitutions]; see also City of Long Beach v. Bozek (1982) 31 Cal.3d 527,
532,

Materials have been submitted to Coastal Commission staff
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consideration of the redevelopment proposal for the entirety of the property and related policy
issues, it risks interference with Driftwood’s right to participate in full and fair briefings with
Commissioners about the Vested Rights Application and the redevelopment project as a whole
(which includes the Property).

III. NOTHING BLOCKS THE COMMISSION FROM ALLOWING DRIFTWOOD
TO WITHDRAW OR POSTPONE

_ The Commission can allow Driftwood to withdraw its Claim of Vested Rights
Application (without prejudice to Driftwood’s right to resubmit in the future) or the Commission
can postpone the hearing on the Claim of Vested Rights Application until the larger
redevelopment proposal comes before the Commission in a year to eighteen months. No
regulations state anything to the contrary. In fact, precedent exists for such a postponement.
(See Exhibit 1 at 8-9 [Malibu Valley Farms, 4-00-279-VRC Staff Report, dated November 2,
2006] [Hearing on claim of vested rights application postponed for over five years pending
processing of a coastal development permit application for other development on the site].)

1IV.  CONCLUSION

In sum, Driftwood requests that the Commission confirm Driftwood’s Claim of Vested
Rights Application. In the event that the Commission is not prepared to do so, Driftwood
respectfully requests that the Commission either allow Driftwood to withdraw its Claim of
Vested Rights Application or postpone the hearing thereon until such time when settlement
negotiations regarding the enforcement matter conclude or the larger redevelopment proposal is
in front of the Commission in a year to eighteen months.

Driftwood appreciates your attention to this matter and, should the need arise, please call
me with any questions at (213) §91-8722.

Very truly yours,

Bk Lo

Rick Zbur
of LATHAM & WATKINS LLP

Attachments
cc: Karl Schwing, CCC
Lisa Haage, Chief of Enforcement, CCC
Hope Schmeltzer, CCC
John Mansour, The Athens Group
Greg Vail, The Athens Group

Materials have been submitted to Coastal Commission staff
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ATTACHMENT A: BACKGROUND AND EFFORTS TO RESOLVE COMMISSION
STAFF’S CONCERNS

This attachment provides critical factual background regarding the larger context under
which Driftwood’s Claim of Vested Rights Application was filed.

A. Driftwood’s 325-Acre Redevelopment Proposal

Driftwood purchased the 325 acres (which includes the Property) in 2004 to pursue a
comprehensive redevelopment plan for the entire 325 acres. The redevelopment proposal has
significant environmental benefits, including dedication of approximately 251 of the 325 acres as
open space, creation of a new Mountains-to-Sea Aliso Creek Trail Connection (connecting over
17,000 acres of publicly accessible open space), implementation of long-term Resource Management
Plans for 325 acres, and restoration of two-thirds of a mile of Aliso Creek. The significant
environmental benefits included in the redevelopment proposal generally align with the types of
projects frequently undertaken by the Driftwood’s project managers.

After Driftwood purchased the Property, Driftwood cooperated with the City of Laguna
Beach, the Commission, and Commission staff in an effort to appropriately maintain the Property to
comply with erosion, storm water, and fire protection requirements of the City of Laguna Beach.

B. Commission Staff Asks Driftwood To Submit A Coastal Development
Application, Recommends Denial, and Then Issues Notices Of Violation

Driftwood purchased the Property in October 2004 from the Esslinger Family Trust (the
prior owner). Shortly thereafter, the City of Laguna Beach Water Quality Department directed
Driftwood to replace sandbags that were placed on the Property by the prior owner in the 1990s
to protect nearby persons and property from flooding. The City required the replacement of the
sandbags because they had deteriorated and were in poor condition due to sun exposure and the
passage of time. In good faith and under the City’s direction, Driftwood replaced 5,500
sandbags in 2004. In 2005, emergency flooding concerns prompted the City to direct Driftwood
to replace 500 additional sandbags. At that point, Driftwood asked Commission staff if a coastal
development permit would be required to place the additional sandbags as required by the City,
and Commission staff advised Driftwood that it believed a coastal development permit was
needed for placement of the 500 additional sandbags, and that an “after-the-fact” coastal
development permit was needed for the prior owner’s placement of the erosion control measures
and Driftwood’s initial sandbag replacement efforts in 2004 pursuant to the City’s direction.

Driftwood applied for the coastal development permits as directed by the Commission
staff, During the staffs’ processing of the application, Driftwood became concerned about the
fairness of the process when it learned that the Commission’s permitting staff allowed an
adjacent neighbor to the Property, who is also an ardent opponent of the Project, to play a role in
its decision-making process. Through documents produced by Commission staff in response to

3 The Athens Group, the project managers for Driftwood, has long standing environmental credentials and has received
numerous accolades for their past projects, including “First Environmentally Conceived Resort in North America” from
Architectural Digest in 1984 for the Loews Ventana Canyon Resort and the “2005 Annual Environmental Responsibility Award”
for the Hualailai at Historic Ka’upulehu, The Athens Group also devcloped the Montage Resort and Spa in Laguna Beach, which

is widely considered to have benefited the environment in Laguna Beach.
AftAchmenT A
1
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Driftwood’s request, and then after a Public Records Act request, Driftwood learned that as it
was working cooperatively and in good faith with Commission staff to obtain coastal
development permits to replace sandbags (at the request of the City of Laguna Beach),
Commission staff was in frequent communication with Penny Elia. (See Exhibit 2 at 1-6.)
During this time, Commission staff appears to have shared documents with Ms. Elia (at times
when they did not share documents with Driftwood) and corresponded with her regarding how to
frame certain issues in the staff report to describe the conditions on the Property. (Exhibit 2 at 2,
6.) For example, Ms. Elia wrote to Commission staff, “In reviewing the many, many files that
you were so kind to provide me with the other day, [ was able to cross-reference a lot of different
documents, submittals and emails.” (Exhibit 2 at 2 [March 8, 2007 email from P. Elia to '
Commission staff].) Ms. Elia also wrote, “We respectfully request that the terms ‘lots’ and
‘pads’ not be used in the language of the upcoming staff report. These terms are incorrect and
misleading.” Commission permitting staff responded, “[w]e’ll be careful with the language we
use.” (Exhibit 2 at 6 [April 16, 2007 email from P. Elia to Commission staff drafting staff
report].)

Staff appear to have been prepared to recommend approval of Driftwood’s applications
until April 16, 2008. (October 9, 2008 Letter from R. Zbur to K. Schwing Responding to Staff
Report, Ex. 4 at 5 [April 16, 2007 email from K. Schwing to various Commission staff
members].) However, not long after Ms. Elia informed Commission permitting staff that
Driftwood was moving forward with the Aliso Redevelopment Plan for the entire 325-acre
property (of which the Property is a part), and just days before the Commission’s hearing on
Driftwood’s application, Commission staff unexpectedly indicated to Driftwood that the staff
would recommend a denial of the application. (See Exhibit 2 at 4 [April 5,2007 P. Elia email to
Commission staff]; Attachment 97 to Driftwood’s May 9, 2008 Statement of Defense
[Declaration of T. Ly dated April 23, 2008]; see also Attachment 43 and Attachment 44 to
Driftwood’s May 9, 2008 Statement of Defense.) As a result, Driftwood withdrew its
application.

Days after Driftwood withdraw its application for coastal development permits,
Commission staff sent two notices of violation to Driftwood (Notices of Intent to Record a
Notice of Violation numbers V-5-06-029 and V-5-06-006 (collectively, “Notices™)) concerning
the activities on the Property which, as described above, largely occurred before Driftwood
purchased the Property in 2004. Specifically, in May 2007, Commission staff alleged Coastal
Act violations related to two 1995 lot line adjustments by the prior owner of the Property, brush
clearing, and the placement of sandbags and erosion control devices on the Property by the prior
owner and the replacement of some sandbags by Driftwood (to prevent impacts to surrounding
neighbors and local water quality). In support of the alleged violations and in the face of
empirical evidence to the contrary, Commission staff alleged that the historically graded area on
the Property (which had been graded 48 years earlier) constituted ESHA under the Coastal Act
under the theory that, even though the historically graded area did not support ESHA today, that
area might, some day in the future do so, and therefore should now be classified as ESHA.

In June 2007, Driftwood submitted a detailed response to the Commission regarding the
alleged violations, establishing that neither Driftwood nor the prior owner acted in violation of
the Coastal Act. The June 2007 response letter also clearly stated Driftwood’s commitment to

Materials have been submitted to Coastal Commission staff
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work cooperatively with staff and reach a mutually satisfactory resolution through a voluntary
consent decree order. In the following months, although Driftwood disagreed with Commission
staff’s position regarding the alleged Coastal Act violations and the use of the “prospective
ESHA” theory to evaluate the extent of ESHA on the historically graded area, Driftwood
continued to voice its willingness to settle the issue cooperatively. Driftwood representatives
participated in a number of telephone calls and meetings with Commission staff in an effort to
reach a cooperate resolution of the enforcement matters. On March 27, 2008, Commission staff
issued a Notice of Intent to Record a Notice of Violation of the Coastal Act and to Commence
Cease and Desist Order and Restoration Proceedings against Driftwood." Driftwood provided its
Statement of Defense to the Commission staff on May 9, 2008.

As noted above, since receiving the notices of vielation in May 2007, in an attempt to
resolve Commission enforcement staff’s concerns about the methods of storm water and erosion
control used on the Property, Driftwood has attempted to work with the Commission
enforcement staff in an attempt to resolve the enforcement matters cooperatively. These
settlement discussions moved forward significantly in April 16, 2008 when Driftwood
representatives met with Commission Enforcement Staff in San Francisco on the enforcement
matter. On April 21, 2008, at Commission staff’s request, Driftwood submitted a proposal to
replace the sandbags with a vegetative solution. On August 8, 2008, Commission staff asked
Driftwood to provide a native plant palette. Driftwood promptly provided the palette on August
13, 2008. Commission staff then informed Driftwood that due to the staff constraints it would
not be able to respond or meet until early October.

C. Driftwood Submits Claim Of Vested Rights Application To Non-ESHA
Portion Of Historically Graded Property To Protect Its Constitutional Rights

Between June 2007 (Driftwood’s initial response to the Notices) and March 2008
(issuance of Notice of Intent to Record a Notice of Violation), in an attempt to have certain
issues considered by the Commission in a neutral non-enforcement forum and to protect its due
process rights and its right to petition, Driftwood filed a Claim of Vested Rights Application.
Driftwood did this by submitting a Claim for Vested Rights Application which is limited to the
5.8 acres of the 8.1-acre, historically graded Property.

Driftwood submitted its original Claim of Vested Rights Application on November 20,
2007 and responded promptly to correspondence from the Commission staff requesting
additional information. On March 17, 2008, the Commission staff sent Driftwood a Second
Notice of Incomplete Claim of Vested Rights, requesting additional items by April 1, 2008 “to
complete [Driftwood’s] claim” and stating that the application remains unfiled, but that if the
Commission staff “do not receive any additional information by that date and/or the information
[Commission staff] have received is incomplete or unsatisfactory, Commission staff may still

* On January 25, 2008, Commission staff did send Driftwood a letter regarding an alleged violation stemming from a 1995 lot
line adjustment by the prior owner, detailing the reasons that the Commission still considered the 1995 lot line adjustments a
violation of the Coastal Act. On February 26, 2008, Drifiwood provided a response to the concerns raised in the letter. The
Commission enforcement staff has yet to respond to Driftwood on this issue.

Materials have been submitted to Coastal Commission staff
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choose to deem the application ‘filed’ and proceed with a hearing before the Commission using
whatever information is available at that time.” (Attachment 87 to Driftwood’s May 9, 2008
Statement of Defense [March 17,2008 Letter from K. Schwing to G. Vail and R. Zbur].)
Driftwood responded by April 1, 2008, and then on June 2, 2008, Driftwood supplemented its
Application for a Claim of Vested Right to apply only to 5.8 acres of the Property, omitting areas
its biologist found to contain ESHA presently.

Not until it received the third Staff Report in this matter on October 2, 2008 was
Driftwood informed that its “application was deemed complete on June 9, 2008.” (October 2,
2008 Addendum to Staff Report at 3.) On July 8, 2008, Driftwood received Notice of Initial
Determination finding that Driftwood’s claim for vested rights had “not been sufficiently
substantiated and that it should be denied” and scheduling the matter for an August 2008 hearing.
(Exhibit 3 [July 8, 2008 Letter from T. Henry to G. Vail].)

D. Commission Staff Postpones Hearing In July 2008

In July 2008, Commission staff calendared Driftwood’s Claim of Vested Rights
Application for hearing in August 2008. Shortly thereafter, on July 30, 2008, Driftwood asked
Commission staff to postpone the hearing until October 2008 to give Driftwood and enforcement
staff sufficient time to work out a cooperative settlement and potentially avoid having a hearing
on the Claim of Vested Rights Application. At the same time, Driftwood informed Commission
staff that in the event this issué is resolved cooperatively, Driftwood was prepared to withdraw
its Claim of Vested Rights Application since resolution in the pending related enforcement
actions would obviate the need for Driftwood to confirm its vested rights in the historically
graded area at this time.

Unfortunately, although Driftwood has requested meetings on repeated occasions with
enforcement staff to try to resolve the pending enforcement matters cooperatively, little progress
was made toward resolution since Driftwood’s proposal was submitted, as Commission
enforcement staffing on the matter changed and the new staff member reportedly was out of the

~ office for a number of weeks.

E. Commission Refuses To Allow Driftwood To Withdraw Or Postpone
October 2008 Hearing On Claim Of Vested Rights Application

Commission staff then scheduled the Claim of Vested Rights Application for an October
2008 hearing. Shortly thereafter, on September 24, 2008, Driftwood asked to withdraw its Claim
of Vested Rights Application, citing the fact that Driftwood did not believe it was necessary at
this point for the Commission to expend resources on determining a novel policy issue in a
potentially contentious hearing. Instead, because Driftwood remains hopeful that the
enforcement actions can be resolved cooperatively, Driftwood asked Commission staff to
withdraw the Claim of Vested Rights Application, reserving Driftwood’s right to re-submit in the
future if settlement discussions break down.

Materials have been submitted to Coastal Commission staff
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Commission staff informed Driftwood that since there is no regulation specifically
permitting an applicant to withdraw a claim of vested rights application, staff would not permit
the withdrawal. (October 2, 2008 Addendum to the Staff Report at 1.)

Driftwood does not believe that Commission regulations should be interpreted to prevent
withdrawal of its Claim of Vested Rights Application, but if Commission staff decides that
withdrawal is not permitted, Driftwood respectfully requests that the hearing for the Claim of
Vested Rights Application be postponed until such time as discussions with Commission staff
aimed at resolving the enforcement action break down or the Commission considers the coastal
development permit application for redevelopment of the entire 325-acre property (including the
Property).

F. Project Opponent Appears To Be Serving As A De Facto Commission Staff
Member

Throughout this time, Commission staff has corresponded extensively with Penny Elia, a
neighbor of the Property, and ardent Driftwood opponent, regarding items such as how to frame
issues in Commission staff reports, and Commission staff has relied on (without confirming facts
on its own) information she has provided about the Property (and the history of the Property)
when crafting its staff reports and reaching important conclusions affecting Driftwood’s
property. (See Attachment 95 to Driftwood’s May 9, 2008 Statement of Defense; see generally,
Exhibit 2.) For example, Ms. Elia provided Commission staff with a legal brief titled “Brief in
Support of Notice of Incomplete Claim of Vested Rights,” an extensive number of photos of the
Property (including a number of historic photos), legal research into historic codes, and other
documentation to support the Commission staff’s findings that Driftwood does not have a claim
for a vested right in the graded pads. (See Exhibit 2 at 14-17 [Email exchange between P. Elia
and L. Warren regarding 42-page fax sent to Commission staff and asking to teleconference
regarding the materials] [“Penny, I would be happy to talk to you about the brief you sent
yesterday.”]; Exhibit 4 [Brief].) In December 2007, Ms. Elia sent a long email with factual and
legal information, thanking the staff member for his time on the phone and stating “[s]ince a
vested rights application is new to you, | wanted to share a few thoughts.” (Exhibit 2 at 9
[December 5, 2007 email from P. Elia to K. Schwing, coping other Commission staff members].)
Ms. Elia has provided so much assistance, she appears to be operating as a de facto staff member
who is ardently opposing any development or activities of any kind on the Property, including
City-required fuel modification protective of the surrounding homes.

Additional correspondence demonstrates that Ms. Elia apparently received open access to
Commission staff files, while Driftwood struggled for over six months to get access to select
Commission files related to both the enforcement actions and the Claim of Vested Rights
Application. (See Exhibit 2 at 2 [March 8, 2007 email]; Attachment 99 to Driftwood’s May 9,
2008 Statement of Defense [Decl. of M. Farrar re attempts to retrieve documents from
Commission}; Attachments 92 and 93 to Driftwood’s May 9, 2008 Statement of Defense [April
11, 2008 Request for Documents and Public Records Act request].) Ms. Elia also continually
provided Commission staff with updates on Driftwood’s comprehensive redevelopment plan for
the entire 325-acre property.

Materials have been submitted to Coastal Commission staff
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Ms. Elia also appears to have played a role in crafting the biological report that
Commission staff is relying on in recommending that the Commission record a notice of
violation against the Property. As far as we know, Ms. Elia is not a biologist. However, the
biological memorandum authored by Commission biologist John Dixon regarding the site’s
conditions and the status of ESHA on the Property, which was completed without a site visit by
Dixon, indicates that its preparer personally consulted with Ms. Elia prior to finalizing it and
relied on that consultation. (See Attachment 53 to Driftwood’s May 9, 2008 Statement of
Defense at 2.) The Dixon memorandum also relies on a survey by another neighbor with
unknown credentials, Mr. Almanza. (/d.; see also Attachment 95 to Driftwood’s May 9, 2008
Statement of Defense.)

Permitting adjacent residential neighbors and project opponents with personal and
potential pecuniary interest in a matter being processed by the Commission staff to become de
Jacto members of Commission staff raises serious concerns about fairness and due process in the
Commission’s involvement with the Driftwood property and its vested property rights, including
staff’s decision to recommend denial of Driftwood’s Claim of Vested Rights Application.

Materials have been submitted to Coastal Commission staff
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CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA DISTRICT

89 SOUTH CALIFORNIA ST., SUTTE 200 - Filed: 11/06/00
VENTURA, CA 93001 Staff: LF_V
(805) 565-1600 Staff Report:  11/02/06

Hearing Date: 11/15/06
Commission Action:

W 15a

CLAIM OF VESTED RIGHTS
STAFF REPORT AND RECOMMENDATION

CLAIM NO: 4-00-279-VRC

CLAIMANT: MALIBU VALLEY FARMS, INC.

PROJECT LOCATION: 2200 Stokes Canyon Road, Calabasas, Los Angeles County.
ASSESSOR’S PARCEL NO.: 4455-028-044

DEVELOPMENT RIGHT CLAIMED: Right to “conduct agricultural and livestock
activities on the property that were commenced prior to 1930," right to build new
structures in connection with that use, and right to construct, operate and maintain the
equestrian facility that currently exists on the property.  Structures at site include
enclosed 1,440 sq. ft. horse barmn, 36 metal pipe corrals, 2,660 sq. ft. mare motel, six
tack rooms, three cross-tie areas, two riding arenas, ten parking stalls, fencing, hot
walker, and three storage structures.

SUBSTANTIVE FILE DOCUMENTS: Photographs of site taken November 19, 1999
and March 2, 2000; Coastal Development Permit Application File No. 4-02-231 (Malibu
Valley Farms, Inc.); Violation File No. V-4-MAL-00-001; Exemption Letter No. 4-98-125-
X (Boudreau), Letter from Commission to Brian Boudreau regarding revocation of
Exemption Letter No. 4-98-125-X, dated January 22, 1999; Commission letters to Cox,
Castle & Nicholson dated August 18, 2000, October 6, 2000, February 23, 2001, and
March 19, 2001; L.A. County Code, Title 22, Section 22.56.1540 and Title 26, Sections
101-106; aerial photographs taken January 24, 1977 and November 3, 1952,

ACTION: Commission Hearing and Vote

ARAcmeT L
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SUMMARY OF STAFF RECOMMENDATION

Staff recommends denial of the claim of vested rights. Malibu Valley Farms, Inc.
("Malibu Valley Farms”) claims a vested right to construct operate and maintain an
equestrian facility, i.e., a facility for boarding, training and breeding horses, that
includes numerous structures based on claims that agricultural and livestock
activities were conducted on the site since the 1930s.

The Coastal Act requires a coastal development permit prior to undertaking
development. The vested rights exemption allows the completion or continuance
of development that was commenced prior to the Coastal Act without a coastal
development permit if all other required permits were obtained and, in reliance on
those permits, the owner incurred substantial liabilites and commenced
construction. Malibu Valley Farms does not provide any evidence that it obtained
permits and, in reliance on those permits, began construction of the equestrian
facility prior to the effective date of the Coastal Act (January 1, 1977). Nor does
Malibu Valley Farms provide any evidence that the structures on the site existed
(or are replacements of what existed) on the site just prior to the effective date of
the Coastal Act. Aerial photographs of the property taken in 1977 show that there
were no structures on the property at that time.

Instead, Malibu Valley Farms has provided a number of declarations that assert
that oat hay was grown on the property from 1947 through 1978, that sheep and
cattle were grazed on the site at various times between 1952 and 1978, that there
were fencing and feeding structures for livestock between 1974 and 1978 and that
these structures were repeatedly placed and removed, and that there may have
been a barn somewhere on or.near the property up to 1975. There is no evidence
that the fencing and feeding structures and barn were present on the site when
the Coastal Act became effective. Nor is Malibu Valley Farms claiming a vested
right to graze sheep or cattle or to grow oat hay or other crops. Rather, Malibu
Valley Farms claims that because the property was used for growing hay and
sheep and cattle grazing prior to passage of the Coastal Act, Malibu Valley Farms
has a vested right to use the property as an equestrian facility after passage of the
Coastal Act and to build any structures that support an equestrian facility without
coastal development permits. A vested right exemption from coastal development
permits applies only to development that was permitted and commenced prior to
the Coastal Act. There is no vested right to undertake new development without a
permit on grounds that the development facilitates a pre-Coastal Act use of the
property. Malibu Valley Farms’ claim is in effect, a claim to a right to (1) build new
structures after enactment of the Coastal Act without coastal permits and to
(2) use its property in"a manner that is consistent with only the most general
description of the alleged pre-Coastal use. This is clearly unsupported by the
Coastal Act. For these reasons, staff concludes that there is no basis to find a
vested right to the existing structures on the property.
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. STAFF RECOMMENDATION FOR DENIAL OF CLAIM

The Executive Director has made an initial determination that Claim of Vested Rights 4-
00-279-VRC has not been substantiated. Staff recommends that Claim of Vested Rights
4-00-279-VRC be rejected.

Motion: ‘I move that the Commission determine that Claim of Vested Rights 4-
00-279-VRC is substantiated and the development described in the
claim does not require a Coastal Development Permit.”

‘Staff recommends a NO vote. Failure of the motion will result in a determination by the
Commission that the development described in the claim requires a Coastal
Development Permit and in the adoption of the resolution and findings set forth below.
The motion passes only by an affirmative vote of a majority of the Commissioners
present.

Resolution for Denial of Claim:

The Commission hereby determines that Claim of Vested Rights 4-00-279-VRC is not
substantiated and adopts the Findings set forth below.

Il. FINDINGS AND DECLARATIONS
A. Legal Authority and Standard of Review

The Coastal Act requires that a coastal development permit be obtained before
development is undertaken in the coastal zone. Coastal Act section 30600(a)’ states:

. .. in addition to obtaining any other permit required by law from any local

government or from any state, regional, or local agency, any person . .
.wishing to perform or undertake any development in the coastal zone, . ..
shall obtain a coastal development permit.

Coastal Act section 30106 defines the term “development” as:

. . . the placement or erection of any solid material or structure; discharge
or disposal of any dredged material or of any gaseous, liquid, solid, or
thermal waste; grading, removing, dredging, mining, or extraction of any
materials; change in the density or intensity of use of land, including but not

- limited to, subdivision pursuant to the Subdivision Map Act ... change in the
intensity of use of water, or of access thereto; construction, reconstruction,
demolition, or alteration of the size of any structure, ....

' The Coastal Act is at Public Resources Code sections 30,000 to 30,9000.
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One exception to the general requirement that one obtain a coastal development permit
before undertaking development within the coastal zone is that if one has obtained a
vested right in the development prior to enactment of the Coastal Act, a permit is not
required. Section 30608 of the Coastal Act states:

No person who has obtained a vested right in a development prior to the
effective date of this division or who has obtained a permit from the
California Coastal Zone Conservation Commission pursuant to the
California Coastal Act of 1972 (commenting with Section 27000) shall be
required to secure approval for the development pursuant to this division;
provided, however, that no substantial change may be made in any such
development without prior approval having been obtained under this
division.

The effective date of the division, i.e., the Coastal Act, for the site at issue is January 1,
1977. The subject property was not subject to the Coastal Zone Conservation Act of
1972 (aka Proposition 20, “the Coastal Initiative”) and therefore was not required to
obtain a coastal development permit from the California Coastal Zone Conservation
Commission. Pursuant to Section 30608, if a person obtained a vested right in a
development on the subject site prior to January 1, 1977, no Coastal Development
Permit (CDP) is required for that development. However, no substantial change in any
such development may be made until obtaining either a CDP, or approval pursuant to
another provision of the Coastal Act. '

The procedural framework for Commission consideration of a claim of vested rights is
found in Sections 13200 through 13208 of Title 14 of the California Code of.
Regulations. These regulations require that the staff prepare a written recommendation
for the Commission and that the Commission determine, after a public hearing, whether
to acknowledge the claim. If the Commission finds that the claimant has a vested right
for a specific development, the claimant is exempt from Coastal Development Permit
requirements for that specific development only. Any substantial changes to the exempt
development after January 1, 1977 will require a CDP. If the Commission finds that the
claimant does not have a vested right for the particular development, then the
development is not exempt from CDP requirements.

Section 30608 provides an exemption from the permit requirements of the Coastal Act if
one has obtained a vested right in a development. Neither the Coastal Act nor the
Commission’'s regulations articulate any standard for determining whether a person has
obtained such a right. Thus, to determine whether the Coastal Act's vested rights
exemption applies, the Commission relies on the criteria for acquisition of vested rights
as developed in the case law applying the Coastal Act's vested right provision, as well
as in common law vested rights jurisprudence. That case law is discussed below.
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“*The vested rights theory is predicated upon estoppel of the governing body.”” Raley
v. California Tahoe Regional Planning Agency (1977), 68 Cal App.3d 965, 977. 2
Equitable estoppel may be applied against the government only where the injustice that
would result from a failure to estop the government “is of sufficient dimension to justify
any effect upon public interest or policy” that would result from the estoppel. Raley, 68
Cal.App.3d at 975.° Thus, the standard for determining the validity of a claim of vested
rights requires a weighing of the injury to the regulated party from the regulation against
the environmental impacts of the project. Raley, 68 Cal.App.3d at 976.

The seminal decision regarding vested rights under the Coastal Act is Avco Community
Developers,inc. v. South Coast Regional Commission (1976) 17 Cal.3d 785. In Avco,
the California Supreme Court recognized the long-standing rule in California that if a
property owner has performed substantial work and incurred substantial liabilities in
good faith reliance upon a permit issued by the government, he acquires a vested right
to complete a construction in accordance with the terms of the permit. The court
contrasted the affirmative approval of the proposed project by the granting of a permit
with the existence of a zoning classification that would allow the type of land use
involved in the proposed project. The court stated it is beyond question that a landowner
has no vested right in existing or anticipated zoning. Avco, supra, at 796; accord,
Oceanic Calif., Inc. v. North Central Coast Regional Com. (1976) 63 Cal.App.3d 357.

The acquisition of a vested right to continue an activity without complying with a change
in the law thus depends on good faith reliance by the claimant on a governmental
representation that the project is fully approved and legal. The scope of a vested right is
limited by the scope of the governmental representation on which the claimant relied,
and which constitutes the basis of the estoppel. One cannot rely on an approval that
has not been given, nor can one estop the government from applying a change in the
law to a project it has not in fact approved. Therefore, the extent of the vested right is
determined by the terms and conditions of the permit or approval on which the owner
relied before the law that governs the project was changed. Avco Community
Developers, inc. v. South Coast Regional Commission, supra, 17 Cal.3d 785.

There are many vested rights cases involving the Commission (or its predecessor
agency). The courts consistently focused on whether the developers had acquired all of
the necessary government approvals for the work in which they claimed a vested right,
satisfied all of the conditions of those permits, and had begun their development before
the Coastal Act (or its predecessor) took effect.* The frequently cited standard for

% Quoting Spindler Realty Corp. v. Monning, 243 Cal. App.2d 255, 269, quoting Anderson v. City Council, 229 Cal.
App.2d 79, 89.

* Quoting City of Long Beach v. Mansell, 3 Cal. 3d462, 496-97.

? See, e.g., Patterson v. Central Coast Regional Commission (1976), 58 Cal. App. 3d. 833; Avco
Community '

Developers, Inc. v. South Coast Regional Commission, 17 Cal.3d 785; Tosh v. California Coastal
Commission

(1979) 99 Cal.App.3d 388,; Billings v. California Coastal Commission (1980) 103 Cal.App.3d 729. Halaco
Engineering Co. v. South Central Coast Regional Commission (1986), 42 Cal. 3d 52 (metal recycling);
Monterey Sand Co., Inc. v. California Coastal Commission (1987), 191 Cal. App. 3d 169 (sand dredging).
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establishing a vested right is that the claimant had to have “performed substantial work
and incurred substantial liabilities in good faith reliance upon a permit issued by the
government” in order to acquire a vested right to complete such construction. Avco
Community Developers, Inc. v. South Coast Regional Commission (1976), 17 Cal.3d
785, 791. -

Based on these cases, the standard of review for determining the validity of a claim of
vested rights is summarized as follows:

1. The claimed development must have received all applicable
governmental approvals needed to undertake the development prior to
January 1, 1977. Typically this would be a building permit or other legal
authorization, and

2. The claimant must have performed substantial work and/or incurred
substantial liabilities in good faith reliance on the governmental
approvals. The Commission must weigh the injury to the regulated
party from the regulation against the environmental impacts of the
project and ask whether such injustice would resutlt from denial of the
vested rights claim as to justify the impacts of the activity upon Coastal
Act policies. (Raley, supra, 68 Cal.App.3d at 975-76).

There is also legal authority that suggests that only the person who obtained the original
permits or other governmental authorization and performed substantial work in reliance
thereon has standing to make a vested right claim. (Urban Renewal Agency v.
California Coastal Zone Conservation Commission (1975) 15 Cal.3d 577).

The burden of proof is on the claimant to substantiate the claim of vested right. (14 CCR
§ 13200). if there are any doubts regarding the meaning or extent of the vested rights
exemption, they should be resolved against the person seeking the exemption. (Urban
Renewal Agency v. California Coastal Zone Conservation Commission (1975) 15 Cal.3d
577, 588). A narrow, as opposed to expansive, view of vested rights should be adopted
to avoid seriously impairing the government's right to control land use policy. (Charles
A. Pratt Construction Co. v. California Coastal Commission (1982) 128 Cal.App.3d 830,
844, citing, Avco v. South Coast Regional Commission (1976) 17 Cal.3d 785, 797). In
evaluating a claimed vested right to maintain

a nonconforming use (i.e., a use that fails to conform to current zoning), courts have
stated that it is appropriate to “follow a strict policy against extension or expansion of
those uses.” Hansen Bros. Enterprises v. Board of Supervisors (1996)12 Cal.4th 533,
568; County of San Diego v. McClurken (1957) 37 Cal.2d 683, 687).
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B. Background Regarding Property
1. The Property

The subject property is an approximately 31.02-acre parcel at the northeast corner of
Mulholland Highway and Stokes Canyon Road in the Santa Monica Mountains area. of
unincorporated Los Angeles County (Exhibit 1). The parcel is bisected by the coastal
zone boundary. The location of the parcel is shown on the “boundary determination” for
the property that the Coastal Commission prepared in Aprii 2000 (Exhibit 3).
Approximately 80% of the parcel is located in the coastal zone and is subject to the
Coastal Commission’s jurisdiction. This staff report only addresses development on the
_part of the property (or “site”) at 2200 Stokes Canyon Road that is located in the coastal
zone.

Stokes Canyon Creek, an intermittent blue-line stream recognized by the United States
Geological Survey (USGS), runs in a southwesterly direction through the western half of
the parcel. The parcel area east of the creek consists of mountainous terrain containing
chaparral, oak woodland, and annual grassland habitats; the parcel area west and
south of the creek is level and contains an approximately six-acre equestrian facility.

The facility is used for breeding, training, and boarding horses, and contains two large
riding arenas, fencing, a dirt access road and two at-grade crossings through Stokes
Creek, an approximately 2,000 sq. ft. parking area, an approximately 20,000 sq. ft.
fenced paddock, 36 pipe corrals, six tack rooms, a 1,440 sq. ft. barn, 2,660 sq. ft. mare
motel, two cross tie areas and a cross tie shelter, a hot walker, and three storage units.
The number of horses boarded at the site is unknown. A March 2005 Draft
Environmental Impact Report (EIR) prepared for the proposed Malibu Valley Inn and
Spa, which was to be located nearby, estimated that an average of 50 horses were
stabled on the project site at that time; however, the existing site facilities could
accommodate a larger numbers of horses.

The equestrian facility is located in and adjacent to Stokes Creek. The central and
southern portions of the facility are linked by two. dirt access roads with at-grade
crossings through Stokes Creek. Several pipe corrals are located immediately adjacent
to the creek, as are the paddock, barn, a storage container, tack room, and cross-tie
areas. The rest of the structures are located between approximately 20 and 50 feet from
creek and/or riparian canopy.

The subject property is currently owned by Malibu Valley Farms, Inc. and is identified as
APN Number 4455-028-044. Malibu Valley Farms, Inc., whose president is Brian
Boudreau, acquired the property in February 2002 from Robert K. Levin (via an
unrecorded grant deed). Levin apparently acquired the property from Charles Boudreau,
or a member of the Boudreau family, around 1996. Charles Boudreau, or a member of
the Boudreau family, apparently acquired the property from the Claretian Mission
around 1978.
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2. Previous Commission Action

‘On November 20, 1998, Brian Boudreau, president of Malibu Valley Farms, Inc.,
submitted an exemption request for replacement of pipe corrals and related
improvements that had been destroyed by wildfire in 1996. In the letter, Boudreau
stated that the proposed replacement structures did not expand “the horse farming
activities which have been conducted on the land for the past 23 years” (Exhibit 4). On
December 7, 1998, the Commission issued Exemption Letter No. 4-98-125-X for
replacement of 14 pipe corrals (totaling 2,500 sq. ft) at the site (Exhibit 5). However, on
December 15, 1998, Commission staff received a copy of a notice of violation letter,
issued by the Los Angeles County Department of Regional Planning to Malibu Valley
Farms, Inc. on September 29, 1998, for operation of a horse boarding facility without the
required permits and inconsistent with required setbacks (Exhibit 6). In addition,
Commission staff reviewed an aerial photograph of the the site from January 24, 1977
and determined that the equestrian facility on the site was constructed after the
January 1, 1977 effectiveness date of the Coastal Act, without benefit of a coastal
development permit (Exhibit 10). Exemptions from the Coastal Act's permit
requirements for replacement of structures destroyed by disaster (Section 30610(g))
only apply to structures that were either legally constructed prior to the Coastal Act, or
were constructed after the Coastal Act with the appropriate authorization under the Act

Commission staff contacted Mr. Boudreau on January 14, 1999 and sent him a letter
dated January 22, 1999 informing him that the exemption was revoked. The letter also
stated that a Coastal Development Permit (CDP) is required for the horse riding area,
polo field, numerous horse corrals, barn, and accessory buildings at the site and
directed the applicant to submit an CDP application requesting after-the-fact approval of
the unpermitted development (Exhibit 7).

In November 1999, several Coastal Commission -staff members conducted an
inspection at the site and took photographs of the site. On March 2, 2000, Coastal
Commission staff members conducted another inspection of the site from Stokes
Canyon Road and Mulholland Highway, and took photographs of the site. During this
inspection, a Commission staff member observed that construction was going on at the
property. She observed stacks of irrigation sprinklers and 20 foot long pipes that
workers were carrying onto the property. In March 2000, Commission staff notified Mr.
Boudreau that it intended to initiate cease and desist order proceedings regarding the
development at the site. Mr. Boudreau, Malibu Valley Farms, Inc.,"and Robert Levin, the
owner of the property at the time, submitted a Statement of Defense dated April 10,
.2000. The Statement of Defense states that “horses have been raised and trained on
the property since the mid 1970s.” (/d. Para. 5).

On June 13, 2000, Malibu Valley, Inc. (a separate corporation also owned by Mr.
Boudreau) submitted the current Claim of Vested Rights application (Exhibit 2). A
public hearing on the application was scheduled for the February 2001 Commission
meeting, with a staff recommendation of denial. On February 15, 2001, at the
applicant’s request, the hearing on the application was continued pending processing of
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a coastal development permit application for the unpermitted development on the site
(Exhibit 8). During this time the application was amended to change the applicant from
Malibu Valley, Inc. to Malibu Valley Farms, Inc. with Robert Levin as co-applicant. In
March 2002, Mr. Levin transferred the property to Malibu Valley Farms, Inc. by an
unrecorded grant deed.

Malibu Valley Farms, Inc. submitted a permit application on May 31, 2002, The
application requested after-the-fact approval for the existing development, with the
exception of twenty-eight 576 sq. ft. portable pipe corrals, a 288 sq. ft. storage shelter,
200 sq. ft. portable storage trailer, four 400 sq. ft. portable pipe corrals, 101 sq. ft. tack
room with no porch, four 101 sq. ft. portable tack rooms with four-foot porches, 250 sq.
ft. cross tie area, 360 sq. ft. cross tie shelter, two 2,025 sq. ft. covered corrals, and one
1,080 sq. ft. covered ‘corral, all of which the applicant proposed to remove. The
application also proposed construction of four 2,660 sq. ft. covered pipe barns, two 576
sq. ft. shelters, three 96 sq. ft. tack rooms, and a 2,400 sq. ft. hay/storage barn.

Although the application was submitted in 2002, it was not deemed complete until
March 6, 2006, due in part to delays in securing approval-in-concept for the proposed
project from the Los Angeles County Department of Regional Planning (DRP). A
hearing on the application was scheduled for the May 2006 Commission meeting, but
was postponed at the applicant’'s request. A hearing was subsequently scheduled for
the August 2006 Commission meeting, with a staff recommendation of denial (Exhibit
9). On July 27, 2006, the applicant submitted a letter withdrawing the permit application.

C. Development Claimed As Exempt From Coastal Act Requirements

Malibu Valley Farms contends that it has a vested right to conduct agricultural and
livestock activities and to erect and maintain structures in connection with those
activities at the property at 2200 - Stokes Canyon Road, Calabasas. (Exhibit 5,
Application for Claim of Vested Rights) and.

Malibu Valley Farms claims this vested right for all development shown on the large-
scale map submitted with its application form. The map is attached as an exhibit in
reduced form (Exhibit 2). It identifies the following structures located in the coastal
zone: equestrian riding arena (240'x105’); arena with wooden wall (150'x 300’); one
story barn (24'x60’), proposed covered shelter (24'x24'x10’); two 45'x45’ corrals with
proposed roof to be added; storage container (8'x20’); back to back mare motel (2,600
square feet); cross tie area (10'x15'); nine 17'x10’ parking stalls and one 17'x15’ parking
stall; four 20'’x20’ portable pipe corrals; equipment storage shelter (16'x18’); portable
storage trailer (8'x25"); two 10'x15’ cross tie areas; twenty-nine 24’'x24’ portable pipe
corrals; tack room with no porch (101 sq. ft.); cross tie shelter (15'x24’); and four 101 sq.
ft. tack rooms with porches. The map indicates that all of these structures are currently
present at the site except the proposed 24'x24'x10’ covered shelter and the roof of the
two existing 45'x45’ corrals. '
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Malibu Valley Farms contends that its agricultural and ranching activities at the site
constitute development that was “vested” in the 1930s; therefore, they were vested prior
to January 1, 1977, the effective date of the Coastal Act. The claimant asserts that no
governmental authorization was necessary at the time that the agricultural and livestock
activities on the site began. Additionally, Malibu Valley Farms asserts that the scope of
its vested rights to conduct agricultural and livestock activities encompasses the right to

" replace structures, “modernize and update” the operations and to erect and maintain
“any other structures incidental to the vested uses of the property.” (Exhibit 2).

D. Evidence Presented by Claimant

In support of its application, Malibu Valley Farms has provided declarations concerning
use of the property prior to enactment of the Coastal Act. The declarations are found in
Exhibit B of the Application for Claim of Vested Rights. A summary of the declarations
is set forth below.

Declaration of Warren Larry Cress — Mr. Cress.-executed a declaration stating that he
lived near the property from 1967 to 1995 and that when the property was owned by the
Claretian Missionaries, it was “used for agriculture, growing oat hay, and raising
livestock” and that sheep were grazed and herded on the property by a man named
Luigi. Mr. Cress also states that “[t]he Missionaries had horses on the property.” He
states that during a wildfire in 1969 or 1970, that people brought over 100 horses from
all over the area to the property and they were kept in fenced areas that had been used
for the sheep by Luigi. Other than fences for the sheep, the Cress declaration does not
indicate that any other structures were located at the property.

Declaration of Luigi Viso — Mr. Viso executed a declaration stating that he raised sheep
(approximately 2000 ewes and a large number of rams) on the property from 1969
through 1975. He suggests that there were holding pens and a stocking area on the flat
area of the property. He also states that there was a horse barn nearby although he
does not state whether it was on the property. Mr. Viso also states that there was a
large fire in 1969 and people brought more than 100 horses to put in the corralled area
that he used for his sheep. :

Declaration of Virgil Cure — Mr. Cure executed a declaration stating that he worked as a
farm hand on the property between 1947 and 1993. He asserts that the property was
used for growing oat hay from 1947 until the late 1969s or early 1970s, that cattle were
raised on the property from 1952 until 1978, and that sheep were raised on the property
at some time prior to 1978. The Cure declaration does not indicate that horses were
raised or boarded on the property or that any structures were located at the property
during that time.

Declaration of Dominic Ferrante — Mr. Ferrante executed a declaration stating that he
was general manager for the Claretian Missionaries from 1974 to 1988. (The 1988 date
appears to be a typographical error because the property was transferred from the
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Claretian Missionaries to the Boudreau family in 1978, as acknowledged in the
declaration.) He states that the property was used for growing oat hay and grazing
livestock, including cattle and sheep during this time. He also states that structures were
placed at various locations and repeatedly removed during planting seasons and then
replaced in the same or different location to accommodate the needs of the livestock.
Mr. Ferrante does not state when the structures existed on the property. Ferrante
states that he was involved in sale of the property to the Boudreau family in 1978 and
subsequent to that time he visited the property about twice a year. The Ferrante
declaration does not indicate that horses were boarded at the property.

E. Analysis of Claim of Vested Rights

1. There is No Evidence That Any of the Structures For Which a
Vested Right is Sought Were Present on the Site as of January 1,
1977

The Commission has reviewed aerial photographs of the site taken in 1952 and January
24, 1977. These photographs do not show any of the structures for which Malibu Valley
Farms claims a vested right. Malibu Valley Farms has not submitted any photographs
that show the structures on the site as of January 1, 1977. The 1952 aerial photograph
does appear to show some fences and similar structures on property that is located
south of the Malibu Valley Farms property and that was owned by the Claretian
Missionaries at that time.

Malibu Valley Farms provided declarations from four individuals as to what existed on
the site prior to passage of the Coastal Act. The declaration from Mr. Warren Cress
states that there were fences on the property. Mr. Cress does not state when the
fences were present, whether they were present as of January 1, 1977, where they
were located, what they were made of, or any other information that would support a
finding that the fences present today are the same as the fences that Mr. Cress
observed.

The declaration from Mr. Virgil Cure does not state that any structures were present on
the site.

The declaration from Mr. Dominic Ferrante states that fences, corralling facilities and
feeding facilities existed on the site, and that these were placed, removed, and replaced
to coincide with the shifting locations of planting and grazing activities. There is no
evidence that the fences currently existing on the site to support the equestrian facility
are the same type and in the same location as the fences used for grazing of sheep and
cattle. Nor is there an explanation as to why these structures do not appear on the 1977
.aerial photographs. Therefore, this declaration does not demonstrate that the structures
for which a vested right are sought are the same as those described by Mr. Ferrante.
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The declaration from Mr. Luigi Viso describes holding pens, a stocking area and a barn.
However, Mr. Viso’s declaration is limited to a description of the property in 1975,
There is no evidence that these structures remained on the site and were present when
the Coastal Act was enacted.

In 1998, Brian Boudreau, President of Malibu Valley Farms, asserted that structures
and improvements used for horse farming operations at the site were destroyed by a
combination of wildfire in 1996 and heavy rains and flooding in 1997/1998. (Exhibit 2).
Commission staff has observed the structures at the site and determined that they are
made of newer materials and were constructed more recently than 1977. Whether the
current structures were built following the destruction of prior existing structures by
wildfire and floods does not affect the vested rights analysis. If structures existed at the
time the Coastal Act was enacted and those structures were subsequently destroyed by
wildfire or flood, new structures could potentially be built without coastal development
permits pursuant to the disaster exemption at section 30610 (g) of the Coastal Act. (Use
of this exemption requires that a replacement structure conform to existing zoning, be
the same use as the destroyed structure, not exceed the floor area, height or bulk of the
destroyed structure by more than 10 percent, and be in the same location as the
destroyed structure.) Malibu Valley Farms has not submitted any evidence that
demonstrates that any of the particular structures currently located at the site are
replacements of structures that existed on the site on January 1, 1977, i.e. that they are
in the same location, and of the same height and bulk as structures that existed on the
site as of January 1, 1977.

Rather, the evidence suggests that Malibu Valley Farms built all of the structures and
improvements associated with its equestrian facility after 1978. First, none of the
declarations assert that Malibu Valley Farms began operations on the property prior to
the time that the Claretian Missionaries transferred the property to the Boudreau family
or that the Claretian Missionaries built structures that would be needed for a horse
boarding, training and breeding operation. Instead, the declarations indicate that the
Claretian Missionaries used the property for sheep and cattle grazing up untit the time
the property was sold, which was in 1978. Second, Malibu Valley Farms does not claim
that it built particular structures before the property was acquired by the Boudreau
family in 1978. Based upon the declarations that the Claretian Missionaries used the
property for sheep and cattle grazing until sale to the Boudreau family in 1978, it seems
that all of the structures for the horse boarding, training and breeding operation must
have been constructed after acquisition of the property by Malibu Valley Farms in 1978.

2. There is No Evidence that Substantial Work Commenced or that
Substantial Liabilities Were Incurred In Reliance on Government
Approvals '

As discussed above, there is no evidence that the existing structures and improvements
on the site were present as of January 1, 1977. Furthermore, there is no evidence that
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necessary permits for these structures and improvements had been obtained and
substantial work commenced in reliance on such approvals prior to January 1, 1977,
First, based on the aerial photographs, there is no evidence that construction of the
improvements had commenced, e.g., there is no evidence of grading or partial
construction of the equestrian related structures as of January 24, 1977. No other
evidence has been provided to show commencement of construction, and instead, it
appears that all construction commenced after Malibu Valiey Farms took ownership of
the property, which was in 1978. Second, if work had commenced to construct these
structures and improvements, it was not based on government approvals given that
required County approvals had not been obtained. At a minimum, the covered horse
stalls (i.e., the mare motel) and the barn required building permits pursuant to County
ordinances. The permit requirement for these structures is currently found at Los
Angeles Code, Title 26, Sections 101-106. This ordinance was originally enacted in
1927 as Ordinance No. 1494 and has been in effect ever since then. Malibu Valley
Farms has not provided evidence that it ever obtained a building permit for such
structures prior to the Coastal Act.

There is additional development on the site that is not mentioned specifically by Malibu
Valley Farms in its claim of vested rights, including irrigation structures, drainage
structures discharging into Stokes Canyon Creek, as well as a dint road and two at-
grade crossings of Stokes Canyon Creek. Malibu Valley Farms has not submitted any
evidence indicating that this development was undertaken prior to enactment of the
Coastal Act or after enactment in reliance on governmental approvals. However, this
development would be included under Malibu Valley Farms’ claim that all development
present at the site or occurring in the future is covered by vested rights, if it is
“connected” to agricultural or livestock activities that are allegedly vested.

The Commission finds that Malibu Valley Farms has not establish a vested right to erect
or maintain any of the development shown in its plans or any of the development that
exists on the site that is not shown on the plans and that is not proposed to be removed.
Malibu Valley Farms has not provided any evidence that it obtained permits and
commenced construction in reliance on these permits prior to enactment of the Coastal
Act. Therefore, it has not met its burden of establishing a vested right in this
development.

3. Use of the Site for Sheep and Cattle Grazing and Growing Hay
Does Not Give Rise to a Vested Right to Construct Numerous
Structures to Support an Equestrian Facility

Malibu Valley Farms claims that because the site was used for sheep and cattle grazing
along with agriculture prior to enactment of the Coastal Act, Malibu Valley Farms has an
unlimited vested right to construct structures on the site without coastal permits, as long
as those structures are connected to any type of agricultural or livestock activities on the
site. As explained below, the Commission rejects Malibu Valley Farms’ position.
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The Coastal Act requires that a coastal development permit be obtained before new
development is performed or undertaken [Coastal Act section 30600(a)]. The
construction and/or placement of each of the structures on the site, including the barn,
the covered shelter, the corrals, the mare motel, the parking stalls, and numerous other
structures, is development as defined by the Coastal Act. Therefore, construction and
placement of each of these structures required a coastal development permit. Section
30608 of the Coastal Act recognizes vested rights “in a development.” A vested right is
acquired if the development was completed prior to the Coastal Act pursuant to required
government approvals or, at the time of enactment of the Coastal Act substantial work
had commenced and substantial liabilities had been incurred in reliance on government
approvals. Neither of these criteria has been met, as discussed above. If these criteria
are not met, vested rights cannot be established for new development that is
undertaken after the effective date of the Coastal Act. Because the evidence shows
that all of the structures on the site were constructed after enactment of the Coastal Act,
the construction and/or placement of these structures required a coastal development
permit.

Vested rights claims are narrowly construed against the person making the claim.
(Urban  Renewal Agency v. California Coastal Commission (1975) 15 Cal.3d 577).
Accordingly, vested rights to conduct an activity at the site are limited to specific
identified ‘activities that meet the requirements for establishing a vested right. Other
related development undertaken at a later time to modify or update the manner in which
the vested activity is conducted, or to facilitate the vested activity, is not vested or
exempt from current permit requirements. (See, Halaco Engineering Co. v. So. Cenfral
Coast Regional Commission (1986) 42 Cal.3d 52, 76 (court acknowledged vested right
to operate a foundry that had obtained necessary local approvals prior to the effective
date of the Coastal Act, but denied a vested right for a propane storage tank that was
installed later). In Halaco, the court found that the propane tank at issue was not part of
what had been approved by the local government prior to enactment of the Coastal Act
and therefore the tank constituted new development for which a permit was required,
even though it was not disputed that the tank would contribute to the operation of the
foundry. - 42 Cal.3d at 76. Similarly, new development conducted by Malibu Valley
Farms after January 1, 1977, is subject to the requirements of the Coastal Act.

Thus, even if the site was used for sheep and cattle grazing prior to the Coastal Act,
there is no vested right to construct new structures to support that use or any other use.
Furthermore, if a particular structure or use at the property is vested, by the very terms
of the Coastal Act exemption (Section 30608), any substantial expansion of the
structure or use also is “new development’ and is not part of the vested right.
Therefore, even if fences and feeding structures existed to support sheep and cattle
grazing, substantial changes to such structures, such as placement of a new, different
type of fence, would require a coastal development permit.

Even if Malibu Valley Farms had established a vested right to board a certain number of
horses (which it has not), the scope of the vested right is limited to only what existed at
the time of vesting. Any substantial change, such as a substantial increase in the
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number of horses boarded at the site, or construction of new structures used for
exercising, sheltering, or caring for the horses, are not vested and are subject to the
- requirements of the Coastal Act. Further, no evidence was submitted that establishes
that horses were boarded, trained and bred at the site prior to enactment of the Coastal
Act. The declarations provided by Malibu Valley Farms assert that after a wildfire in
1969, approximately 100 horses were brought to the site temporarily. (Exhibit 5,
Application for Claim of Vested Rights, Exhibit B - Declarations of Warren Larry Cress
and Luigi Viso). The evidence of a one-time temporary use of the site to keep horses
after a wildfire does not establish vested right to continuously maintain that number of
horses at the site. The use was merely a temporary, short-term use in response to a
natural disaster. There is one declaration that states that the Claretian Missionaries
“had horses on the property,” but it does not state when or whether horses were
boarded on the property. Therefore, this one statement is insufficient to establish that
horses were boarded, trained and bred on the property prior to the Coastal Act. Even if
there were evidence of use of the property for boarding horses prior to the Coastal Act,
the erection of structures for purposes of boarding, training and breeding horses
requires a coastal development permit if it occurs after January 1, 1977 unless the
criteria for establishing a vested right have been met.

Malibu Valley Farms’ claim of vested rights is so broad that it would cover any structure
built on the site in the future as long as it is “connected” to agricultural or livestock
activities that were allegedly vested prior to the Coastal Act. Under this theory, an
unrestricted amount of development could occur at the site and neither the Coastal Act
nor any local ordinances would ever apply, because the development would be within
the scope of Malibu Valley Farms’ vested rights. This theory is- not supported by the
Coastal Act and the case law on vested rights.

In summary, the Commission finds that Malibu Valley Farms has not provided evidence
establishing that any of the existing structures at the site were constructed or were in
the process of being constructed prior the effective date of the Coastal Act. The
Commission finds that the construction of the existing structures at the site was new
~ development that occurred after the effective date of the Coastal Act. The Commission
also finds that the construction of the existing structures at the site, even if it was for the
purpose of facilitating, updating, or modifying a prior use of the site, was a substantial
change to any prior vested development and was not exempt from the requirements of
the Coastal Act. Accordingly, the Commission finds that Malibu Valley Farms did not
have a vested right to construct, and does not have a vested right to maintain, the
existing structures at the site, without complying with the Coastal Act. Similarly, the
Commission finds that Malibu Valley Farms does not have a vested right to build new
structures at the site in the future, without complying with the Coastal Act.
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4. The Site is Not Currently Used For Agriculture or Grazing Sheep
and or Cattle and There Is No Vested Right to Resume Such
Activities

Although Malibu Valley Farms claims that it is seeking a vested right to continue the
agricultural and livestock activities that occurred on the site prior to enactment of the
Coastal Act, it also states that it is seeking a vested right to maintain all of the existing
development on the site. The evidence of prior agricultural and livestock use relates to
use of the site for growing oat hay and raising and grazing sheep and cattle. All of the
existing development is related to an equestrian facility, i.e., a facility for the boarding,
training and breeding of horses. Thus, it does not appear that Malibu Valley Farms is
seeking a vested right to carry out the actual agricultural and livestock activities that
occurred on the site prior to enactment of the Coastal Act — oat hay farming and cattle
and sheep raising and grazing. Commission staff inspected the site in November 1999.
Commission staff had the opportunity to observe the entire site, and did not observe any
use of the site for growing crops or grazing sheep or cattle. Commission staff again
observed the site from Stokes Canyon Road and Mulholland Road in March 2000 and
did not observe any use of the site for growing crops or grazing sheep or cattle.
Commission staff returned to the site in August 2005 and again did not observe any use
of the site for growing crops or raising goats, sheep, or cattle. Commission staff has,
however, observed that areas of the site are irrigated pastures where horses are
permitted to graze. :

Malibu Valley Farms has not provided any documentation of expenditures for growing
crops or grazing sheep or cattle at the site nor has.it provided any documentation of
income generated by the sale of crops, or from raising sheep, goats or cattle.
Accordingly, Malibu Valley Farms has not provided. evidence indicating that whatever
growing of crops and/or raising of sheep, goats, or cattle occurred at the site prior to
January 1, 1977, is a continuing activity at the site.

The evidence indicates that, at most, the Claretian Missionaries had a legal nonforming
use of the. site consisting of growing of crops and grazing sheep and cattle as of
January 1, 1977. This nonconforming use was subsequently discontinued, abandoned
and/or removed by Malibu Valley Farms when it constructed a horse boarding, training
and breeding facility. The legal nonconforming use of the site does not give rise to a
vested right to construct an equestrian facility and in any event was abandoned and
cannot be resurrected by Malibu Valley Farms at this point. As is a common practice,
Los Angeles County ordinances contain provisions for termination of the right to
maintain a prior nonconforming use of property, if the use is abandoned or discontinued.
(L.A. County Code, Title 22, Section 22.56.1540).

F. Conclusion
For all the reasons set forth above, the Commission finds that Malibu Valley Farms has

not met the burden of proving its claim of vested rights for any of the development the
currently exists at 2200 Stokes Valley Road.
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DELIVERY
Mr. Jack Ainswaorth .

Permits and Enforcement Supervisor
California Coastal Commission

89 South California Street, Suite 200
Ventura, CA 93001

Re:  Coastal File No. V-4-00-001 / Request for Vested Rights Determination
Dear Mr. Ainsworth:

As we previously discussed on May 12, 2000, and agreed in subsequent
communications, including our letter of May 25, 2000 and your response thereto, enclosed is the
application of Malibu Valley, Inc. supporting its Claim of Vested Rights. Exhibits accompany
the application that is hand-delivered with the original of this letter. A copy of the completed
package is being delivered to the Coastal Commission’s San Francisco Office and should be
reccived tomorrow, .

As we agreed, having submitted this application for a vested rights determination,
you will have the enforcemenit proceeding that is currently on the Comimission's June agenda
taken off calendar. Please confirin that the proceeding is dropped from the ealendar.

We understand that your office may ask for additional information and we will
atternpt 1o respond to these requests in a timely manner.

Exhibit 2
4-00-279-VRC
Claim of Vested Rights Application
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M. Jack Ainsworth
June 12, 2000
Page 2

Thank you again for your assistance and cooperation in this matter. We look
forward to working with you.

Sincerely,

Stephen E. Abraham

SEA

SEADRAHA/IZ051/B44267+1

Enclosures (Faxed w/out Exhibits)

Ce:  California Coastal Commission, North Coast Area
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PETE WILSON. Covemor

SSTATE OF CALFORMIA—THE RESOURCES AGENCY

" CALIFORNIA COASTAL COMMISSION

NORTH COAST AREA
43 FREMONT. SWNTE 2000

SAM FRAMCISCO, CA 941052219

(413) 7045260

NOTE:

CLAIM OF VESTED RIGHTS

Documentation of the information requested, such as permits, receipts,
building department inspection reports, and photographs, must be attached.

Name of claimant, address, telephone number:

Malibu Valley, Inc., 26885 Mulhglla way i
Calabasaz, Califorpia 913027 (818) 880-5]139
(zip code) (area code) (telephone number)

Name, address and telephone number of claimant's representative, if any:

Stanley W. Lamport, Esq.; Stephen E. Abraham, Esq, Cox, Castle & Nicholgon LLP

2049 Century Park East, 28th Floor, Los Angeles, CA 90067 (310) 277-4222
(zip code) (area code) - (telephone number)

Describe the development claimed to be exempt and its location. Include
all ingidental improvements such as utilities, road, etc. Attach a site
plan, development plap, grading plan, and construction or architectural

plans.

Agriculture and livestock activities on the property located at 2200 Stokes

Canyon Road. Malibu Valley is meeking a vesting determination with respect

to both the nature and 1nten‘sity of use on the property in question,

California Environmental Quality Act/Project Status. Not Applicable,
Check one of the following:

a. Categorically exempt . Class: . Ttem: .

Describe exempted status and date granted:
b. Date Negative Declaration Status Granted:
¢. Date Environmental Impact Report Approved: R

Attach envirvonmental impact report or negative declaration.

FOR COASTAL COMMISSION USE:

Application Number Date Submitted

a:

Date Filed

2/89
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List all governmental approvals which have been obtained (including thase
from federal agencies) and list the date of each final approval. Attach
copies of all approvals.

Permitu for certain improvements are included in this application at Tab A.

Remaining facilities and grading on the site pre—dated the Coastal Act and

did pot otherwise require permits at the time the work occurred.

List any governmental approvals which have nat yet been obtained and
anticipated dates of approval.

None.

List any conditions to which the approvals are subject and date on which
the conditions were satisfied or are expected to be satisfied.

None .

Specify, on additfonal pages, nature and extent of work in progress or
completed, including (a) date of each portion commenced (e.g., grading,
foundation work, structural work, etc.); (b) governmental approva)
pursuant to which portion was commenced; (g) portions completed and date
on which compteted; (d) status of each portfon on January 1, 1977; (e)
status of each portion on date of claim; (Ff) amounts of money expended on
portions of work completed or in progress (itemize dates and amounts of
expenditures; do not include expenses incurred in securing any necessary

governmental approvals). See continuation page 4 following this application.

Describe those portions of development remaining to be constructed.

None,
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12,

15,

~3-

List the-amount and nature of any liabilities incurred that are not
covered above and dates incurred. List any remaining }iabilities to be
incurred and dates when these are anticipated to be incurred.

Mal Valle =
operate a farm —~ including growing of crops and raising of livestock -— that

has existed continuously on the Property for over 70 years,

State the expected total cost of the development, excluding expenses
incurred in securing any necessary governmental expenses.

Is the development planned as a series of phases or segmehts? If so,
explain. -

No,

Hhen is it anticipated that the total development would be completeq?

Work is completed.

A zatiol Agent.

I hereby authorize Cox, Castle & Nicholson LLP to act as my
wapreseRIAXtXRx At bintkme: 10 al)l matters concerning this application.

attorneys

Signature of Craimant

1 hereby certify that to the best of my knowledge the information in this
application and all attached exhibits is full, complete, and correct, and
I understand that any misstatement or omission of the requested
information or of any information subsequently requested, shall be grounds
for denying the exemption or suspending or revoking any exemption allowed
on the basis of these or subsequent representations, or for the seeking of
such other and further relief as may seem proper to the Commission.

Stgnature of ChNuimant(s) or Agenmt~,

. ] ‘- ’
‘i?E;ngAQ;tgi%éfkbfzﬁz{ZCCZ/lhnhfa<es;.bcwyf"
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CLAIM OF VESTED RIGHTS

Application of Malibu Valley
June 9, 2000
page 4

Question §:

Sparify, on additional pages, nature and extent of work in progress ar
completed, including (a) dace of each portion commenced (e.g., grading,
foundation work, structural work, ete_); (b) governmental approval pursuant
" to which portion was commenced; (c) portiong complated and date on which

completed; (d) status of each portion on January 1, 1977; (e) status of each
portion on date of c¢laim; (f) amounts of money expended on portions of work
completed or in progress (itemize dates and amounts of expenditutes: do not
include expenses incurred in securing any necessary approvals) .

Malibu Valley operates an ongoing farming enterprise. Malibu Valley is engaging in agricultural
and ranching activities that have been conducted on the Yand for more than 70 years.
Declarations regarding the nature and intensity of use of the land are included in this application
at Tab B. Maps and other graphic representations of the land are included at Tab C. Other
documents demonstrating the extent to which the land was used for farming operations are
included at Tab D.

SEABRAHA/N2051/243062v)
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L DECLARATION OF WABREN LARRY CRESS
I, Warxen Latry Cross, declare a3 follows:

! I Tfimmoved ino the Siokes Cenyon area in 1967 when | purchased the house at 2607
Stakes Canyon Road, | lived in that house for 28 yesrs, unti! 1995,

2. My bouss was close w the propesty owned by the Claretian Missjons that is now
opersted by Maljbu Valley. That property was used fir agricultars, growing oat hay and raising
Bvestock, The Missionsies had horsas on the proparty. Also, 2 man named Luigi grazed sud hecded
bis shecp on the Properts. '

Y oo s~ h W B W R

T
B W N = O

3 Between) two pd threo thmes & year, [ bought ost hay from the Claretion Missionaries.

15 4, Someﬁmcinwwmdmo,m«wamzeﬁuimﬁennw.Anumhuofhom
16 i} were burned ns Was my tag roony. I rewember that during that five, people came from all over the
17 | commm’ty with their hotecs. More than 100 homes wero kept on the Propary in fonced aross thag
18 { had oot used by Luigi for s shoep,

20 5. Ths facts set forth in this declaration are perscnally known to me and I have first hand
21§t owledge of the same, [fealled as & witness, T could and would campetently testify to the facts ser
22 1) forth in this declamtion.

24 1declare undey pesulty of perjury undar the lyws of the State of Califoraia that the foregoing is
25 ! gpe apd correct, Execmedanhmz.zooo.unmdky.(:nﬁfomia.

26 :
2zl @14_’.} ;
28 ! Wrarren Larry Cress / ;
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DEC TION OF VIRGIL
1, Virgil Curc, declare as follows:
1. Between 1947 and 1993, I worked as a farm hand on the property currently operated by
Malibu Valley Farms, Inc. When I started working on the property in 1947, Clarence Brown owned

the farm. It encompassed both sides of what is today Stokes Canyon Road from Mutholland Highway
northward,

2. In 1947, Stokes Canyon Road did not exist. The road was created in the 1950s,

.Mulholland Highway was a dirt road. In 1947 Stokes Canyon Creck ran along the west side of the

canyon along the base of the hillsidé, in approximately the location of the Malibu Valley Farm stables,
The course of the creek was aliered in the 1950s when Stokes Canyon Road was constructed. The
current location of the creek on the Malibu Valley Farm property is a ditch that was created using a
backhoe. '

3 In 1947, all of the pmpcrty.on the east side of Stokes Canyon Road, including the
largely flat area along Mulholland Highway, was used to grow oat hay, Most of the natural vegetation
was rermoved and the ground was disked annuatly in order to grow the oat hay. Disking and seeding

would ocour in December. We would cut and bale the last cutting of the oat hay in June.

4, After Stokes Canyon Road went in and the.creek bed was altered in the 1950s, we

il continued to raise oat hay on the east side of the road. The farming of oat hay included the area along

Stokes Canyon Road and Mulholland Highway currently depicted on maps as being located in the
Coastal Zone. The farming of oat hay in this area continued until the late 1960s or early 1970s. Prior
to 1978, we also raised sheep on the east side of Stokes Canyon Road. For at least part of the year, the
sheep would graze on the land Jocated along Stokes Canyon Road and Mulholland Highway,
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including the area depicted on maps gs located in the Coastal Zone. The sheep were watered in Stokes
Creek.

5. The Claretian Missionaries bought the portion of the farm located on the west side of
Stokes Canyon Road in 1952. The land they acquired includes the land presently owned by Malibu
Valley Farms; In¢, From approximately 1952 unti} they sold the land in 1978, the Claretians rajsed
cattie on the property, including on that portion of the property shown on maps to be located in the
Coastal Zone,

6. The Boudreau family purchased the land on both sides of Stokes Canyon Road in 1978.
1 continued to work on the property as a ranch hand until I retired in 1993,

7. All of the land currently used by Malibu Valley Farmns, Inc, on the east side of Stokes
Canyon Road and along Mulholland Highway has been continnously used for farming throughout the
time | worked on the property. None of that property is in 2 native, undisturbed condition. It has not

been in such a condition at any time since { began working on the property in 1947.

g The facts set forth in this declaration are personally known to me and I have first hand
knowledge of the saime. If called as a witness, 1 could and would competently testify to the facts set

forth in this declaration,

T declare under penalty of perjury under the laws of the State of California that the foregoing is
true and comrect. Executed on June __, 2000, at Calabasas, California.
ol AP TT-X
bt zgd Cev
Virgil Cure
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DE: TION OF DOMINIC FERRANT]
I, Dominic Ferrante, declare as follows:

1. From carly-1974 to 1988, I served as General Manager for the Claretian Missionaries
who owned property located on the east side of Las Virgenes and the north side of Mulholland
Highway (“Property™) that is own owned or operated by Malibu Valley Farms, Inc. (*“MVFI™),

2. As General Manager, I was responsible for running all of the business operations of the
Claretians’ not-for-profit corporation, including real estate, securities, investments, administration, and
operations, 1 was responsible for managing all activities on the Property, including those relating to

the agricultural uses of the land.

3. During the entire time that I was General Manager, the Property was dedicated to the
growing of oat hay and grazing of livestock. including cattle and sheep. These activities were ongoing
throughout the Property. Oat hay was planted during the growing seasons, after which cattle and then

sheep would graze throughout the crop areas. This was a continuous cycle of farming,

4, Almost all of the Property was used for the farming operations. The area between Las
Virgenes Road to the west and Mutholland Highway to the south, and on both sides of Stokes Canyon
Road was an area of significant use because of its naturally flat terrain, sparse vegetation, and close

proximity to improved roads.

5. Structures would be located and constructed at various places on the Property to

support the livestock operations, including fences, comalling facilities, and feeding facilities. Those

26

)
27 |
28

structures would be moved to make way during the planting seasons but would then be returned, either

‘ to the same location or to another location in response to shifting and particular needs of the livestock.

| Agricultural activities on the land were constant and continuous.

-
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6. ‘While { was General Manager, there was no period of time when this cycle of crops
#nd livestock wes discontimued. The planting of crops, re-inmoduction of livestock, and replanting
wai part of a cottinnons agriculnral masagement cycle.

7. In 1978, ] wags isvolved in the sale of the Property to the Boudrean family, owners of
MVFL A;ﬂznherpmywassold,Ivismdtthmpeﬂyuppmthtdyw&uay@r. I last visited
the Property tn May o 2000. 1 bave had the opposmumity to observe the Tanning sctivities during my
visits. '

8. The farm operates in much the same manner today as it did when I was the General
Manager, The same areas arc used 10 ralse and maintain Bvestock, The faom todey has the same types
of Evestock facilities as when I managed the Property,

9, The facts set forth in this declaration are personally known to me and I have first hand
knowledge of the smne, If called a3 2 witness, ] could and would competently testify to the facts set
forth in this decleratdon.

ldm:mummwofpcﬁwmduyw:otﬂum&&lwmmfmhgis
True and comtect. Bxecuted on June 7, 2000, wyn Lot) fAer=, Califomia.

Dominic Pereente
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ARATION OF LUIGI V

I, Luigi Viso, declare as follows:

1. Betwcen 1969 and 1975, 1 mised sheep on the property now run by Malibu Valley
Farms, Inc. Each year, [ would sign a contract to use the land for my sheep herding business. I would

raise the sheep and sell their wool to buyers from San Francisco.

2. I had about 2000 ewes. 1 also had a large number of rams. Each of the ewes had lambs ,

cach season.

3 In 1969, there was a large fire. People brought their horses from alf over the area to put
in the corralled area that [ used for my .shcep. There were more than 100 horses. | lost two hundred

sheep in the fire.

4. In 1983 or 1984, T allowed my sheep to be used to save the community from the risks
of fire in the area during a dry period. The television-étations covered this. The news stories are on

the video tape entitled, “sheep.”

5. The property included hilly areas and a naturally flat area just north of Mulholland and .
cast of Stokes Canyon Road. It was always flat as long as I had used it and had very little vegetation.

It was mostly the remains after oat hay was cut and bailed.

6. Each day, | turned the sheep ont over the hills on the property. The sheep would graze
in the areas where crops had been growing. They were watered in the creek running throvgh the
property. Each ¢vening, the sheep would retumn to the flat area of the property. This was the best ;

place to keep the sheep at night. Becanse the land was naturally flatter than the surrounding hilly

areas, it was easier to control the sheep and protect them from coyotes,
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7. I also used this flat area to hold and shear the sheep. It was a perfect location for my

holding pens and a stocking area. There was a horse barn nearby.

8, The facts set forth in this declaration are personally known to me and I have first hand
knowledge of the same, If called as a witness, I could and would competently testify to the facts set
forth in this declaration.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed on June f.L 2000, at Calabasas, California.

Luigi Viso
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STATE OF CALIFORMIA—THE RESOURCES AGEMCY GEORGE DEUKMENAN, Govermor

CAUFORNIA COASTAL COMMISSION
43} HOWARD STREET, 4TH FLOOR

5AM FRANCISCO, CA 94105

{413) 543-8355

Hearing Imprired/TOD (415) §94-1825

February 21, 1989

Mr. Frank King

Vice President / Planning
Malibu Valley Farms

2200 Strokes Canyon Road
Calabasas, CA 91302

Re: Boundary Determination #5-89
Dear Mr. King,

Enclosed 1s a copy of Coastal Zone Boundary Map No. 135 (Malibu Beach Quad),
with the approximate location of Los Angeles County APN's 4455-28-44,
4455-43-07, 4455-14-20, 4455-15-05, 4455-12-04 shown thereon. Also included
is a copy of the large scale site plan map you provided with the. Coastal Zone
Boundary added.

As I mentioned in our phone conservation last week, the Coastal Zone Boundary
yout submitted was accurately plotted on the western half of the proposed

site. On the eastern half of the site, however, the Coastal Zone Boundary was
plotted s1ightly seaward (south) of the actual Coastal Zone Boundary. The ’
property is bisected by the Coastal Zone Boundary, with approximately 110

acres located in the Coastal Zone. This section of the property would be
subject to the requirements of the Coastal Act of 1976,

Please contact me should you have any gquestions regarding this determination.
Sincerely,

Y

JONATHAN VAN COOPS
Mapping Program Manager

avC:ns
cc: C. Damm, €CC-LA
. Enclosures

2242N
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708750 11:49 PAX - . . ooz -
Robert K. Levin
.
.0, Box K. t
Utah 84532 P
(435) 2594642 v
January 6, 1999
Building and Safety
L.A. County Dcputm:nt of Public Works
566) Las Virgenes Road
Calabasas, California 91302
Re: Construcﬁcm of’ Pipe Barn Located on lhn Norﬂmus! Interscetion of ; (

To Whom It May Concern:

I, Robext K. Lovin, owner of tho roal property located on the northesst intemsection
of Stokes Canyon Road and Mulholland Highway, County of Los Angelex (APN No, 4455-028-
044), give Prinn Boudreau, President of Malibu Valley Panns, Inc., full anthority to sign oomy
bchdfmmynndaﬂpmiuormhwdoﬂmmmrywmmmwﬂnmmmoﬁho
pipe bam burned by the 1996 wild fire.

b ]

DATED: /-6-% . By:
By:
Malibu Valley Famms, Im
2008017 &
WV 7Y doc
[nd
¥
t
j
!
01/06/99 11:51 TX/RX NO.2346  P.pD2 i
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1¢0¢/98 11:50 FAX . . ) @o03
ACKNOWLEDGMENTS
of Utah )
z:‘:\iy-v‘ Grank ) 8S. .
[— G ___ 1909, bofors ma, Teanve Kass . Notary Public,
Bobedt KK _Lavin. fnown to mo (or proved to me on the basis of

wwﬂm)hbelhewwnmmmhtmtbed to the within Instrument end
e o me that he oxecuted the same (0 his authorized capacity, and that by his signeture on

the Instrument the parson, of the entity upon behall of which the parson acted, a
WITNESS my hand and official scal.

Signat 9/m ?M }Sﬂlﬂ:

Statwm of Californis ‘;BS

County of Los Angalos ) '

on_ 1/ 8 1099, betors me, MO’MO Veraorg . Notary Publio,
npmdmmpmmlymmm’n(orpmmwmonmbamof

satisfactory evidence) 10 be the person whose namo subscribed to the within instrument and

mbmmtnmmmmmmwmmw uﬂdeyNsllqnutumon

m.wmmmhmwupoanfmmo wcied,

WITNESS my hand and officia soal.

— Cfarma. /émga_/«.kj : e

Commission # 117339
2 Nooty Puolkc - Coffomia £
Los Angeles County

My Cormm, Expies Mar 5, 2002

01706/99 11:51 TX/RX NO.2346 P.003

i

g

e

e —
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( .

"

LOS ANGELES CQUNTY DEPARTMENT OF PUBLIC WORKS
DEVELOPMENT AND PERMITS TRACKING SYSTEM

ATE: 12/18/98 DPR4051
‘IME: 09:12:53 PAGE 1
OUTE TO: BS0910 REQUESTED BY: XXXXXXX

FEE RECEIPT
RECEIPT NUMBER: B509100012620

HIS IS A RECEIPT FQR THE AMOUNT OF PEES COLLECTED AS LISTED BELOW, THE RECEIPT
UMBER, DATE AND AMOUNT VALIDATED HEREON HAS ALSO BEEN VALIDATED ON YOUR
PPLICATION OR OTHER DOCUMENT AND HAS BECOME A PART OF THE RECORD OF THE COUNTY
F LOS ANGELES, FROM WHICH THIS RECEIPT MAY BE IDENTIFIED. PLEASE RETAIN THIS
ECEIPT AS PROOF OF PAYMENT. ANY REQUEST FOR REFUND MUST REFERENCE THIS RECEIPT
UMBER. . '

ATE PAYMENT RECEIVED: 12/18/98 09:12:03
PROJ/APPL/IMPRV NBR: BL 9812170013
PROPERTY ADDRESS: 2200 STOKES RD N CLBS
RELATED PROJECT:
PAYOR NAME: DIAMOND WEST ENGINEERING, XNC.
ADDRESS: 26885 MULHOLLAND HWY

CALABASAS CA 91302
PHONE: (818) 878-0300 EXTN:

ORK DESCRIPTION: BARN-2464 SQ FT

FEE STATISTICAL CALCULATION UNIT OF EXTENDED

TEM FEE DESCRIPTION CODE FACTOR MEASURE AMOUNT

AA BLDG PERMIT XSSUANCE A018303 $18.90

AE STRONG MOTION OTHER A018303 34780.00 VALUATN $7.30

D1 PLANCHECK W/O EN-HC A019224 34780.00 VALUATN $347.99

D2 PERMIT W/O EN-HC A018303 34780.00 VALUATN $409.40

. TOTAL FEES PAID: . $783.59

AYMENT TYPE REFERENCE AMT TENDERED CHANGE GIVEN - AMOUNT APPLIED
HECK 005175 $783.59 $0.00 $783.59

JFFICE: BS 0910 DRAWER: SH
ASHIER: SH

ITEMS WITH AN ASTERISK (*) WILL REQUIRE FURTHER DEPOSITS
WHENEVER ACTUAL COSTS EXCEED THE DEPOSIT AMOUNT
ARk Ak NRAARA bk hkkkkhhkkkhkhkihhdkd END OF REPORT *hkkkkkkAhhRkhkhrdkhhhhkkhhhhbhhidts

 rm———— g

-
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LOS ANGELES COUNTY DEPARTMENT OF PUBLIC WORKS
DEVELOPMENT AND PERMITS TRACKING SYSTEM
JATE: 12/17/98 DPR4051
CIME:; (08:27:43 PAGE 1
WOUTE TO: BS0910 REQUESTED BY: XXXXXXX
MISCELLANEOUS FEE RECEIPT

RECEYPT NUMBER: BS509100012616

HIS IS A RECEIPT FOR THE AMOUNT OF FEES COLLECTED AS LISTED BELOW. THE RECEIPT
JUMBER, DATE AND AMOUNT VALIDATED HEREON HAS ALSO BEEN VALIDATED ON YOUR
\PPLICATION OR OTHER DOCUMENT AND HAS BECOME A PART OF THE RECORD OF THE COUNTY
'F LOS ANGELES, FROM WHICH THIS RECEIPT MAY BE IDENTIFIED. FPLEASE RETAIN THIS
'ECEIPT AS PROOF OF PAYMENT. ANY REQUEST FOR REFUND MUST REFERENCE THIS RECEIPT
TUMBER.

PAYMENT ACCEPTED FOR: 2200 STOKS CANYON

'ATE PAYMENT RECEIVED: 12/17/98 08:27:28
PAYOR NAME: DIAMOND WEST ENGINEERING
ADDRESS: 26885 MULHOLLAND HWY CALABASAS CA 91302
PHONE: (B18) &878-0300

FEE STATISTICAL CALCULATION UNIT OF EXTENDED

‘TEM FEE DESCRIPTION CODE FACTOR MEASURE AMOUNT

06 INSPECTIONS O.T. A018303 1.00 HOURS $66.90

18 ADDITIONAL REVIEW AD19236 2.00 HOURS $149.00
TOTAL FEES PAID: $215.90

'AYMENT TYPE REFERENCE AMT TENDERED CHANGE GIVEN AMOUNT APPLIED

'HECK 005167 $215.90 $0.00 $215.9%0

OFFICE: BS 0910 DRAWER: 03

ASHIER: LA

ITEMS WITH AN ASTERISK (*) WILL REQUIRE FURTHER DEPOSITS
WHENEVER ACTUAL COSTS EXCEED THE DEPOSIT AMOUNT
HkkkRRRKRRRRRR AN ARk AWM AAARAAR A END OF REPORT shxhhakhkhkhdhkakxhkhkhhdh kb rhnnn

e s gy

LE

=
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]
R
r
1
Hd

DAPTES MISCELLANEQUS FPEE ACCEPTANCE 12/15/98
FEEPM3 08:44:14 '
REVIEW CALCULATIONS - PRESS PF6 TO CONPIRM i
PRRVIOUS TRANSACTION SUCCRSSFULLY COMPLETED . PAGE 1
: : - ORG/LOC: BS 0910
BAL DUE: :
B o . : ‘*_ CALCULD O i.
JOB . CALCULATION UNIT CALCULATED *  OVERRIDE * L

NUMBER  FEE ITEM TEXT PACTOR MEAS.  AMOUNT CODE NEW AMOUNT
INSPECTION OTHER 1.00 HOURS 766,90 __ ~
ADDITIONAL REVIEW 2.00 HOURS 149.00 __ i

DPC405 NEXT TRANSACTION: PF1=HELP

JR——

[ | 3
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T BAN FRANDISCD. Ca saiuds ¥49

FYATE GF CALIFOENIA.THE RESCURCES AGENCY N GRAY DAVIE, GOveriGe

" CALIFORNIA COASTAL COMMISSION

45 FREMONY, BUITE 200D

VOICHR ANE TDD L1845 et SO0
FAY {413 904 5400

April 19, 2000

Jan Perez, Sttewide Enforcement Program
California Coastal Commission

45 Fremont Street, Suite 2000

San Franciseo, CA 94103-2219

SUBIECT: Boundary Determination No. 15-200{)
APN 4455-028-044, Los Angcles County

Dear Ms. Perez:
Enclosed is a copy of 4 portion of the adopted Coastal Zone Boundary Map No. 133 (Malibu Beach
Quadrangle) with the approximate Jocation of Los Angeles County APN 4435-028-044 indicated, Also
included is an assessor parcel map exhibit that includes the subject property, to which the coastal zone
bourdary has been added.
Baged on the information provided and that available in our office, the APN 44535-028-044 appears to be
bisected by the zoastal zone boundary in the manner indicated on Exhibit 2. Any development activity
proposed within the coastal zone would require coastal development pennil authorization from the
Coastal Commission.
Please cantact me at {415) 904.5235 if you have any questions reparding this determination.
Sincerely,

S;:)_..“_.( ?Z*‘“""”“
Darryl Rance
Mapping/GIS Usit

Enclosures

[ Jack Amsworth, CCC-SCC

Exhibit 3
4-00-279-VRC
Boundary Determination No. 18-2000
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R _hi Question
A i O
i

BD#IB-2000 Portion of Adoepted Coastal
APN 3455-028-044 Zore Boundary Mayp No. 135 1o0n ] 7000
m {Mating Beach Quadnmgle) s N
Calitordum Canatil Sarmmuasen Eadl
} ; : i i i i i i 1 i i !
County of Los Angeles Fxhibit 1
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1G5 )25y
MALIBU VALLEY FARMS, INC.

November 19, 1998

YIA FEDERAL EXPRESS
Mz, Jack Ainsworth LAdrORINA

yie . COASTAL COMMISSEON
gxfg;:gaﬁt:s?i";:“mn SOUTH CENTRAL COAST BISTRIC!
89 South California Street, Suite 200

Ventura, California 93001

Re: Mah'bu anley Fanns. Inc.

Dear Mr. Ainsworth:

This letter is a follow-up to my telephone conversation on November 18, 1998, with
Sue Brooker regarding the replacement by Malibu Valley Farms, Inc. of pipe corrals and other
structures that were damaged or destroyed-hy disaster.

Malibu Valley Farms operates # horse farm on land cast of Stokes Canyon Road and
porth of Mutholland Highway in the unincorporated ares of Los Angeles County. For your
. convenience, I have enclosed with this letter a site plan showing the location of the land on which
Malibu Valley Farms intends to replace the destroyed structures. This area is within the Coastal Zone.
In connection with its horse farming activities, Malibu Valley Farms installed and erected several large
covered pipe cormals, a separate storage room for tack, and a large covered bin used to protect stall
shavings from the elespents. These improvements were erected prior 1o the passage of the Coastal Act
and were located just north of Mulholland Highway.

1n 1996, the pipe corrals and the related improvements were destroyed by the intense
fires that swept through the Santa Monica Mountains. Copies of several newspaper photographs .
showing the effects. of the fires on the land used by Malibu Valley Farms for its horse farming operation
are enclosed.  What little that remained of the improvements was destroyed this past winter by the
severe flooding that caused severe erosion due 1o unusually heavy rains.

2200 STOKES CANYON ROAD ¢ CALABASAS 91302
TELEPHONE (818) 880-5139 ¢ FACSIMILE (818) 880-5414 ¢ E-MAIL MVFIEHX.NETCOM.COM

Exhibit 4
4-00-279-VRC
Exemption Request Letter, Nov. 19, 1998
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Mr. Jack Ainsworth

California Coastal Commission
November 19, 1998

Page 2

Malibu Valley Farms is now in the process of replacing the structures destroyed by the
disasters with & new covered pipe barn strucsre. A copy of the structural elevations for the
replacement structures is enclosed. The structural plans and the location of the replacement structure
have been approved by the County. Although the replacement structure meets County setback
requirements and is permitted under the A-1-10 zoning, because it will be erected on land within the
Coasta) Zone, the County has requested that we furnish a Coastal Commission exemption leuer.

The new structure is replacing the covered pipe corrals, storage barn, tack room, art
other improvements that were destroyed by the fires and floods. The new pipe bam is sited in the same
location on the affected property as the improvements that were destroyed and docs not exceed the floor
area, height, or bulk of the destroyed structures by more than 10 percent. Te meet the new County
setback requirements, we intend to replace the destroyed structures with pipe corrals connected by a
contiguous roof and thereby concentrate the improvements in a smaller area. The replacement of the
destroyed structures does not involve any expansion of the horse farming activities which have been
conducted on the land for the past 23 years.

As we have discussed, Malibu Valley Farms would like to complete this work as soon
as possible in order (o prepare for the impending winter rains, Therefore, [ ask that you forward a
letter confirming that no coastal develop permit is needed for this work to my office at your earliest
convenience.  If you require any additional information, please do not hesitate o call. :

Thank );ou for your assistance and courtesy,

Sincerely,

Brian Boudreau, ident
Malibu Vailey Farms, Inc,

Enclosures
MVFI2 164 doc.
200501002
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STATE OF CALFORMIA—THE RESOURCES AGENCY FETE WUSOM, Govermer
CAUFORMIA COASTAL COMMISSION
SOUTH CENTRAL COAST AREA
89 SOUTH CALIFCRMIA 5T.. SUITE 200
" P00
e enore: EXEMPTION LETTER
4-98-125-X
DATE: December 7, 1998
NAME: Brian Boudrean

LOCATION: 2200 Stokes Canyon Road, Calabasay, Los Angeles County

PROJECT: Replace 14 pipe corrals (totaling 2,500 sq. ft.) burned by 1996 wild fire (to
replace previous corrals totaliug approximately 3,500 sq. ft.) in same location, to be similarly
ased for commercial horse boarding on pre-existing horse farm,

This is to certify that this location and/or proposed project has been reviewed by the staff of the
Constal Commission. A coastal development permit is not necessary for the reasons checked below.

_ The site is not Jocated within the coastal zone as established by the California Coastal Act of
1976, as amended.

. The proposed development is included in Categorical Exclusion No. adopted by the
California Coastal Commission.

The proposcd development is judged to be repair or maintenance activity not resulting in an
addition to or enlargement or expansion of the object of such activities (Section 30610(d) of
Coastal Act). .

The proposed development is an improvement to an existing single family residence (Section
30610(a) of the Coastal Act) and not located in the area between the sea and the first public
road or within 300 feet of the inland extent of any beach (whichever is greater) (Section
13250(b)4) of 14 Cal. Admin. Code.

The proposed development is an improvement to an existing single family residence and is
located in  the area between the sea and the first public road or within 300 feet of the inland
extent of any beach (whichever is greater) but is not a) an increase of 10% or more of internal
floor area, b) an increasc in height over 10%, or ¢) a significant non-attached structure (Secmns
30610(a) of Coastal Act and Section 13250(b)(4) of Administrative Regulations).

The proposed development is an interior modification to an existing usc with no change in the
density or intensity of use (Section 30106 of Coastal Act).

{OVER)

Exhibit 5
4-00-279-VRC
Exemption Letter 4-98-125-X
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Page 2

__ The proposed development involves the installation, testing and placement in service of &
necessary utility connection between an existing service facility and development approved in

accordance with coastal development permit requirements, pursuant to Coastal Act Section

30610(f). .

The proposed development is an improvement to a structure other than a single fiumily residence

or public works facility and is not subject to a permit requirement (Section 13253 of

Administrative Regulations). .

XX The proposed development is the rebuilding of a structure, other than a public works facility,
destroyed by a disaster, The replacement conforms 1o all of the requirements of Coastal Act

Section 30610(g).
Other:

Please be advised that only the project described above is exempt from the permit requirements of the
Coastal Act. Any change in the project may cause it to lose its exempt status, This certification is
based on information provided by the recipient of this letter. If, at a later date, this information is
found to be incorrect or incomplete, this letter will become invalid, and any development occurring at
that time must cease until a coastal development permit is obtained.

* Traly yours,
Meélanie Hale
Coastal Program Analyst
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Dec. 13 9B 9129 0BA8 STOKES PARTHNERS BI18-B880-&378 [ Y
1
—_ —_ —

v 70\
{os Angeles Counly ng ﬂﬂ,w :

_ _Department of Regignal Plan

Quector of Famniag 2ames & Rarit

Sepicmber 29, 1998 NOTICE OF VIOLATION

Malibu Valley Farms, Inc.
2200 M. Stokes Canyon Road
Calabasas, CA 91302

Inapestion Flic No, EFB9865

Dedr SiMadam:

1t has been rcported that you are boarding horses, maintaining inoperable vehicles and junk and salvage at the above
address, In addition, there arc numerous irsilers occupied as dwelling units on the same address.

There are ot permitted uses in the A-1 -1 znne elassification and are in violation of the provisions of the Los Angeles
County Zoning Ordinance, Sections 22.24.030, 22.24.070, 22.24.035(B) and 22.24.100.

Please consider this an order (o comply with the provisions of the Zoning Ondinance within teq (10) days after receipt
of thix letter.

Per Scction Code 22.24.100, any property in the A-1 zone may be used for tiding acadcmics and stables with the
boarding of horses, on & 1ot or parcel of Jand having as ¥ condition of use, an arca of not less than 5 acres, by filing for
a Conditional Use Permit (CUP), you may keep or maintain horses as pets or for personal use only, provided that your
property or parcel meets 2 minimum requiced acca of 15,000 square feet. not 1o cxeceed one horse per 5,000 square feet.
1f you do not meet the minimum required arca, you may be ¢ligible for an *Animal Permit™ for horses exceeding the
numbet perminied, or on Jots having less than the required area. Also, sll buildings or structures used in conjunction
therewith shall be located not lexs than 50" from any swrest, highway, or any building used for human habitation and
corrals shall be 35' distance. .

Failurc vo comply us requesicd will cause this matier 10 be referred to the District Attorney with the request that a
criminal complaint be filed. Conviction can result in a penalty of up to six months in jai) and/or a one thousand dotlar
fine, each day in violation constituting a separare offense.

Any inquiry regarding this matter may be addressed to the Department of Regional Planning, 320 W._ Temple Stroat,
Los Angeles, CA 90012: Anention: Zoning Einforcement, telephone (213) 974-6483. To speak directly with the
inv::tigmr. Carmen Sainz, please call before 10:00 a.m., Monday through Thursday. Our offices are ¢losed on
Fridays.

o

Very rruly yours,
’ )

Jumes E. Hartl, AICP

‘__DirecwrofPl‘ ing w

Monis J. Litwdek, Acting Section 1isad
Zowing Enforcement

DUPARTMENT OF REGIONAL PLANNING

SO me T WES feapie Sieet - (o5 Ansews A 90017 - 1] STAGIIE Far 2T GIEOON » T00: ’%}%gg 1998 ;

Exhibit 6
4-00-279-VRC
9/28/1998 Letter from Los Angeles County
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N

T STATE OF CALFORMIA - THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA
39 SOUTH CALIFORNIA §Y, TR 200
VENTURA, CA #3001 -

{408} £41 - 014z
CERTIFIED & REGULAR MAIL

January 22, 1999

Brian Boudreau

Malibu Valley Famms, inc.
2200 Stokes Canyon Road
Calabasas, CA 91302

Re: Coastal Development Exemption Request 4-98-125-X
Location: 2200 Stokes Canyon Road, Calabasas, Los Angeles County

Dear Mr. Boudreau:

On December 7, 1998, Commission staff issued coastal development permit exemption
4-98-125-X for 14 pipe horse comals (totaling 2,500 sq. ft.) to replace the previous
cortrals totaling 3,500 sq. ft. burned by the 1996 wild fire. Upon further investigation,staff
has determined that the horse corrals and additional existing development, including a
horse riding area, horse pastures, and a bam, that has been constructed after the
implementation of the Coastal Act, January 1, 1977, without the benefit of the required
coastal development permit. This exemption was issued in error an unfortunately must
be revoked. This letter confirms this conclusion which was commupicated to you on
January 14, 1998,

Please be advised that Section 30600(a) of the Coastal Act states that in addition to
obtaining any other permit required by law, any person wishing to perform or undertake
any development in the coastal zone must obtain a coastal development permit
*Development™ is broadly defined by Section 30106 of the Coastal Act to inciude;

"Development” means, on land, in or under water, the placement or erection of
any solid material or structure; discharge or disposal of any dredged material or of
any gaseous, liquld, solid, or thermal waste; grading, removing, dredging, mining,
or extraction of any muterials; change in the density or inténsity of the use of land,
including, but not limited to, subdivision pursuant to the Subdivision Map Act
(commencing with Section 66410 of the Government Code), and any other division
of land, including lot splits, excepl where the land division is brought about in
connection with the purchase of suck land by a public agency for public

. recreational use; dlange in the Intensity of water, or of access thereto;
construction, rec t demolition, or alteratlon of the size of any structure,
Including any facility of any private, publ;c, or municipal utility; and the removal -
or harvest of major vegetation other than for agricultural purposes, kelp
harvesting, and timber operations....

The horse corrals, riding facilities, and a barn that were constructed on your property
between 1977 and 1986 constitute “development” as defined in Section 30106 of the

Exhibit 7
4-00-279-VRC
Revocation of Exemption 4-98-125-X
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® Page2 ’ November 30, 1999
4-93-125-X (Malibu Valley Farms)

Coastal Act and, therefore, a coastal development permit was required from the
Commission prior to construction.

Because this development was unpermitted, the exemption for reconstruction of
structures destroyed by natural disasters under Section 30610(g)(1) of the Coastal Act is
inapplicable. Therefore, coastal development permit exemption 4-98-125-X (Malibu
Valley Farms) is revoked on the basis that the unpermitted development destroyed in the
fire does not qualify for an exemption pursuant to Section 30610 (g)(1) of the Coastal
Act. Construction of the horse corrals will require a coastal development permit.

In addition, the following unpermitted development remains on site: a horse fiding area,
a polo field, two horse corrals, a bamn, numerous horse corrals, and accessory tuildings.

Please note that any development activity performed without a coastal development
permit constitutes a violation of the California Coastal Act's permitting requirements.
Resolution this matter can occur through the issuance of an after-the-fact permit tor the
remaining unpermitted development, restoration of the site or a combination of the two
actions. Please know that our office would prefer to resolve this matter administratively
through the Issuance of an after-the-fact coastal development permit to either retain the
development or restore the sile.

Enclosed is a coastal development permit application for your convenience, Please
include all existing and purposed construction on your property that lies within the
Coastal Zone within your coastal development permit application. Please submit a
completed coastal development permit application to cur office by February 26, 1999. If
you have any further questions, please do not hesitate to contact me at (805) 641-0142.

Your anticipated cooperation is appreciated,

Sincerely,

Sue Brooker
Coastal Program Analyst

Encl.: CDP apptication

Ce: Mark Pestrelia; LA County Dept of Building and Safety

By hletiare SO0malite valiey tnmy, toc
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Sandra Goldberg, Esq.
California Coastal Commission
San Luis Opisbo, CA
Re:  Coagal File No. V-4-0 / Request for Vested R inati

Dear Ms. Goldberg:

This lerter confirms that Malibu Valley Farms, Inc, arid Robert K. Levin are
requesting a continuance of the hearing before the Coastal Commission on the vested rights
determination referenced above, The applicants have determined that they arc not prepared to
respond 1o the staff recommendations at the meeting today for which a vote on the application is
scheduled. We first learned about the staff’s recommendation when we received a copy of the
staff report approximately wo weeks ago. T have had to be out of town for most of the ume
since the report was sent to us. There are number of issues raised in the staff report for which the
applicants believe there is important additiona) information that needs to be befors the
Commission int order for the applicants to receive a fair hearing on their application. Some of
thar information is in the possession of third parties who have not been available in the short time
we have had to respond. While we been diligently working to assemble the additional
declarations and documentation we believe will respond to the recommendations in the staff
report, there just has not been enough time 1o complete that task.

This request is on behalf of all of the applicants, including Malibu Valley, Inc., to
the extent it {5 still recognized as an applicant. Mr. Donald Schmitz is authorized 1o convey this
request to the Commission on behalf of the applicants.

Exhibit 8
4-00-279-VRC
2/15/2001 Letter from Applicant’s Representatives
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Fob16-01

11:55a  From=COX, Usfbl NI CHOLSON 310-277-7889 . T-41¢  P.003/003  F-R3)
Sandra Goldberg, Esq.
February 15, 2001
Page2

We very much appreciate the Commission’s favorable consideration of this

request.
SWLirs!
320818825211
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EYATEQWFORW—WWAGMY ARROLD SCHWARZENEGGER, Sowermor
CALIFORNIA COASTAL COMMISSION Filed: 3106106
O oroamaa . S1TE 100 45th Day: 4124106
e 180th Day: 1201108
o w80 Staft: LRy TP

Staff Report: T120]

Hearing Date: 8/09/06

W 8 a Commission Action:

STAFF REPORT: REGULAR CALENDAR

APPLICATION NO.; 4-02-131
APPLICANT: Malibu Valley Farms, Inc,
AGENT: Stanley Lamport and Beth Palmer

PROJECT LOCATION:  Northeast comner of Muthotland Highway and Stokes
Canyon Road, Santa Monica Mountains (Los Angeles
County)

AP_N NO.: 4455-028-044

PROJECT DESCRIPTION: Request for after-thefact approval for an equestrian
facility, including a 45,000 sq. fi. arena with five-foot high surrounding wooden wall with
posts, 200 sq. fi. porlable roffaway bin/container, 200 sq. fi. portable tack room with
four-foot porch (to be relocated approximately 20 feet wast), 576 sq. ft. pipe corral, 576
sq, fl. covered shelter, 25,200 sq. ft. riding arena, approximately 2,000 sq. f. parking
area, 2,660 sq. ft. back to back mare motel, 150 sq. ft. cross tie area, 1,440 sq. ft. one-
story bam, 160 sq. ft. storage container, three-foot railroad tie walls, approximately
20,000 sq. ft. fenced paddock, fencing, dirt access road with at-grade crossing through

" Stokes Creek, and a second at-grade dirt crossing of Stokes Creek. The proposed

project also includes remaval of twenty-eight 576 sq. ft. portable pipe corrals, a 288 sq.
ft. storage shelter, 200 sq. . portable storage traiter, four 400 sq. ft. portable pipe
corrals, 101 sq. ft. tack room with no porch, four 101 sq. f. portable tack rooms with
four-foot porches, 250 sq, fi. cross tie area, 360 sq. ft. cross tie shelter, two 2,025 sq. ft.
covared corrals, and one 1,080 sq. ft. covered corral. The proposed project also
includes construction of four 2,660 sq. ft. covered pipe bams, two 576 sq. ft. shelters,
three 86 sq. fl. tack rooms, and a 2,400 sq. ft. hay/storage barn,

Lot Area 31.02 acres

Lot Area within Coastal Zone (CZ) -28 acres

Proposed development area (in CZ} ~6 acres
Exhibit 9
4-00-279-VRC

selected exhibits

Staff Report for CDP No. 4-02-131 with
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Exhibit 5
CDPA No. 4-02-131
Site Plan (Existing)
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CDPA No. 4-02-131

Site Detail - North (Existing)
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CDPA No. 4-02-131

Site Detail ~ South (Existing)
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January 24, 1977

Exhibit 10
4-00-279-VRC
Acrial Photographs
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From: "Ryan Todaro" <rtodaro@coastal.ca.gov>

Date: July 20, 2006 2:56:37 PM PDT

To: "Penny Elia" <greenpl@cox.net>

Cec: "Karl Schwing" <kschwing@coastal.ca.gov>

Subject: RE: Athens Group - Sandbag Project Withdrawl

Penny....The Athens Group has withdrawn their application for the sandbag placement/replacement
project, which was scheduled for the August hearing with the intention of re-submitting a new
application in the next couple of weeks, which will also include the fenced sediment basin. Please

forward ALL of your concerns and ideas on how these concerns should be addressed immediately, so
that we can begin analyzing these concerns/ideas. Thanks

5/6/2008
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From: “John Dixon" <jdixon@coastal.ca.gov
Subject: RE: Application 5-06-382 - LSA 2000 Bio Resources Assessment
Date: March 14, 2007 10:20:23 AM PDT
Ta: "Penny Elia" <greenpi @cox.net>

Please send me the documents you mention. | may have them somewhere,
but
they'd be in boxes from my move.

Thanks,

John ) RECENED

Wi
Ecologist \M;}?\ 1 9 L
California Coastal Commission W PR NLY
710 E Street, Suite 200 C,P\\..\\-OR M\ﬁ%\@“
Eureka, CA 95501 TP\LCO"\'\
707-445-5351 CORS

FAX 707-445-7877
jdixon@coastal.ca.gov
http://ww.coastal.ca.gov

From: Penny Elia [mailto:greenp1 @cox.net}

Sent: Thursday, March 08, 2007 1:57 PM

To: Ryan Todaro

Ce: Mark Massara; Karl Schwing; Andrew Willis; Meg Vaughn;
karen_goebel@fws.gov; Erinn Witson, Pat Veesart; Marcia Hanscom;
DMayer@dfg.ca.gov; Ken_Corey @fws.gov; Christine Chestnut;
bhenderson@dfg.ca.gov; Sherilyn Sarb; John Dixon

Subject: Application 5-06-382 - LSA 2000 Bio Resources Assessment

Greetings, Ryan -

in rev»ewing the many, many. files that-you: were.so.kind.to-provide me
with the othér day, 'Wis able 10 cross-relergnee a lot of different
documents, submittals and emalls. | wented fo bring a few things to
your attention, and please do forgjve me if you hale‘atready‘connedted
tHe dits o ail 6 1l for 16 May hearing on 3 08:382:

VBiclogical Resources Assessment from Glenn ¢ f [{v/ﬂi/’l lof /M/Cé-— @/Mj
kthis.yedr. *1 tound your request in the ##l/é A%Lf /7«../5 /}’L/

After-the-Fact permit for The Athens Group

unpermitied development at Hobo Aliso Ridge. What | want to make sure é/tb 7[) L@,
you know is that during the EIR process, Michael Brandman Associates

(E'R consuitant) decided they would hire LSA to come in and do an

"interim” biological resources assessment during an inappropriate time

of year "after” the EIR was already in circulation and comments were

being submitted by your agency atong with many others, including those

copied on this email (at the time, Brad Henderson was our contact with

DFG).

What LSA did was to assign new values to biclogical resources on site
and depart from the City's adopted habitat value ranking system and
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criteria stipulated in the General Plan, thus violating the General

Plan policy. The correct application of General Plan criteria yields a
habitat value assessment that differs significantly from that produced
by Michael Brandman Associates (MBA). In particular, areas of habitat
which should have been designated Very High Value habitat per the
General Plan were assigned by MBA via LSA to categories of lesser
value, a reassignment which has no basis in the General Plan. The
General Plan explicitly includes Very High Value habitats. within the
definition of Environmentally Sensitive Areas (ESA) under the purview
of the Califomia Coastal Act. Both the General Plan and the Coastal
Act prohibit new development in ESAs - including sandbagging which is
considered "development.”

The Sierra Club, in conjunction with the Hoba Aliso Neighborhood
Assaciation, hired David Bramlet to conduct a biological assessment of
this same area following the release of the LSA/MBA assessment and we
received sign off from Karlin Marsh as well as acknowledgment from her
that LSA/MBA had altered the.City's hab#tat ranking system which was
based on her 1892 Biological Resources Invantory and is part of the
Cily's General Plan.

e ¢

ﬂJy 3& Oﬂa,.sBr;memsgm,an“&deﬁ@memn sdlang;

req 8d in the memo, but | do hope that we might be able to review
this documenl and its content as it relates to application 5-06-382. |
aiso trust you will cross reference these two files (Driftwood Estates
and 5—06 ;;%2) as you prepare the staff repon for the May hearing

As always, thank you for considering this input. | believe the
cross-referencing of several of the files you provided for my review
would be very helpful to your efforts since there is so much
information contained in various files that are linked only by their
location (Hobo Aliso Ridge, South Laguna).

Best -
Penny Elia

Sierra Club
049-499-4499
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Ryan Todaro

From: Penny Elia {greenp1@cox.net}

Sent: Thursday, April 05, 2007 9:02 AM

To: Christine Chestnut

Ce: Mark Massara; Karl Schwing; Andraw Willis; Marco Gonzalez; Lisa Haage; Pat Veesart;
Marcia Hanscom; Ryan Todaro; John Dixon

Subject: Athens Newest Plans for Hobo Aliso Ridge and Restoration Area - Land Swap with YMCA

e e
- =
-

AthensPland-407.) ATT147861.txt (70

PG (1 MB) 8)
{ Good morning, Christine -

1 sincerely appreciate knowing the Restoration/Monitoring Order for
Hobo Aliso Ridge is on its way to The Athens Oroup in light of the fact
that I atrended a meeting last night for the unveiling of their newest
project plan. They reported that they would be filing their
application in the next two weeks to. the City of Laguna Beach. The
City has hired a planner to work on this project and Athens is paying
for that pew employee with a "large down payment that is being used for
payment on an hourly rate." This is certainly an interesting

concept.. the applicant pays the planner to process their application.

How novel

What is rather curious to many of us is that they continue to propose a
"recreational area® in the restoration/wonitoring site that they have
promised to the YMCA. Asg we discussed before this is a land swap of
approximately 2.8 acres behind their existing golf course which is
currently owned by the YMCA for land directly in the significant
watercourse/restoration/monitoring area, They have now changed the
name from Driftwood Estates to Aliso Lots - FYI.

Can you please help me understand how this is possiblea? If the current
order is for a minimum of 5 years, how can they be promising this to
the YMCA for a recreational zone that would be part of an application
thac's being filed in two weeks? A regional YMCA faeilicy??

Since they didn't provide any handout materials, I don't have anything
to provide you in writing, but am attaching one rather poor photo that
ralls out the YMCA parcel. 2As you'll note it‘s right in the
restoration area. When John Mansour was asked by the audience where
the YMCA representative was for comment, he said that there wasn't a
need for the YMCA to be inveolved in the public meetings, that the deal
was agreed upon and more "program details* would unfold as the
application proceedeqg through City Hall., The land swap deal has been
agreed upon? Does the YMCA understand what they are swapping for? Are
they aware of the Restoration Order?

John Mansour and Martyn Hoffmann spoke to a lot of rezoning of this
entire area.

Could you or someone on staff that's been working on all of this please
let we knov your thoughts. Has the YMCA been contacted by CCQ?

Many thanks -

Penny
8945-499-4499
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Ryan Todaro

From: Penny Elia {greenp1@cox.net]

Sent; Friday, April 08, 2007 2:07 PM

To: Christine Chestnut

Cc: Mark Massara; Kar] Schwing; Andrew Willis; Marco Gonzalez; Lisa Haage; Pat Veesart,

Marcia Hanscom; Ryan Todaro; John Dixon

Subject: Athens Newest Plans for Hobo Aliso Ridge and Restoration Area - Land Swap with YMCA

Proposed Specific  ATT398497.txt (2 AthensPland-4-07.JATT398498.xt (70
Plan Land Us... Ke) PG (1 MB) B . .
Please find attached a cleaner version of

the map labeled with

RECREATION in the Restoration/Monitoring Arza. Has anyone on staff let
the YMCA Kknow about this? Athens tells us this is a done deal and it
was publighed again in the newspapers today. I can't imagine the Y
taking on this type of fiscal responsibility when they have a piece of
land that could be acgessed "if" Athens wasn't planning on putting a

golf course on it.

Also, based on this mapping, it appears the footprint of the Alisc
Creek Inn & Golf Course grows every time we have “Town Hall*
meeting, ..

Thanks for any light you can ghed.

Penny

5
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Ryan Todaro

From: Penny Elia [greenpt@cox.nel]

Sent: Monday, April 16, 2007 4:24 PM

Yo: Ryan Todaro

Ce: John Dixon; Mark Massara; Marcia Hanscom; Andrew Willis; Karl Schwing; Marco Gonzalez;
Meg Vaughn

Subject: Re: Staff Report - Hobo Aliso Ridge After-the-Fact Permit

1. Pads are usually the "approved buildable area within a lot" and the

footprint of the structure.

2. According to John Tettemer & Associates submission of the site plan

for the project (CDP 5-98-151), what you are referring to is termed

"(4) construct berm and/or excavate fdr desilting basin per detail 2

on sheer 4." (This sheet 4 is missing from Tettemer's submittal.)
These basins all indicated on the plan map with a #4.

Anything staff can do to eliminate the term “"lots* or "pads” will be
greatly appreciated as always by the Sierra Club.

Penny

On Apr 16, 2007, at 3:51 PM, Ryan Todare wrote:

Penny.....We'll be careful with the language we use and we'll be as
clear as we can about what we think is permitted and what is not. Can
you please explain what the problem is with the word pad? 1It's very
descriptive of what is out there and I don't see how using that word
would suggest that the pads are somehow permitted as building sites
{which they aren't).

----- original Message-----

From: Penny Elia [mailto:greenpl@cox.net]

Sent: Monday, April 1&, 2007 2:40 PM

To: Ryan Todaro

Cc: John Dixon; Mark Massara; Andrew Willis; Marcia Hanscom; Xarl
Schwing; Marco Gonzalez; Meg Vaughn

Subject: Staff Report - Hobo Aliso Ridge After-the-Fact Permit

Déar Ryan - .

We respectfully request that the terms "lots" and “"pads" not be used
within the language of the upcoming staff report. These labels are
incorrect and misleading. The California Subdivigion Map Act (CA
Governmerit Code 66410) states:

<.."final map." When all of the conditions set out in the approved
tentative map have been satisfied and when compliance is certified by
eity or county officials, the local agency will approve a final map.
The subdivider may now record the map at the County Recorder's office.
Lots within the subdivision cannot be sold and are noct legal djvisions
of land until a final map has been recorded....

The "Driftwood Estates™ site, the focus of the permit, is located on
the Hobo Aliso Ridge (a white hole/area of deferred certification).
The sandbagged berms and related structures found on this site are all
the product of unpermitted development and do not constitute "pads“ or
“lots."

VVVVVVVVVV\FVVVVVVVVVVUVVV\J‘VVVUVVVVVV

Thank you -

b
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Christine Chestnut

From: Andrew Willis

Sent: Friday, December 07, 2007 9:26 AM

To: Lisa Haage; Christine Chestnut

Subject: RE; Driftwood Estates - Emergency Request

This didn't slip under our radar, | worked all day yesterday with permitting and Athens to authorize the emergency
sandbags, carefully. 1 had to leave before the authorization went out, so | didn't have a chance to talk to Penny, but | asked
Karl to and he did.

--—Qriginal Message—-

From: Lisa Haage
Sentz Thursday, December 06, 2007 5:58 PM
To: Andrew Willis; Christine Chestnut

Subject: FW; Driftwood Estates - Emergency Réquest

You were also probably bees on this. Tam certain we will hear more about this tomorrow.

-—~Qriginal Message----—

From: Karl Schwing
Sent: Thursday, Decernber 06, 2007 5:54 PM
To: ‘Martyn Hoffrmann'

Subject: Driftwood Estates - Emergency Request

Mr. Hoffmann - At approximately 4:30 this afternoon we received your written request for emergency
autharization to place sandbags on the Driftwood Estates property in order to address flooding and debris
flow anticipated due to heavy rains expected to begin this evening. We have not had time to prepare a
formal emergency permit for this work to begin at this time. Astime allows we will prepare a permit.
Terms and conditions will be placed on such authorization. During our telephone conversation at 4:45 this
afternoon you verbally augmented the description of your written request to indicate that the work would be
carried out as follows:

- Sandbags will be added to the existing sandbag berm to raise the elevation such that water will be
directed away from homes and toward the street and storm drain system. There will be no change to the
footprint of existing sandbags located on the site.

- No vegetation clearance will occur

- Existing sandbags stockpiled on the paved driveway will be used - no additional sandbags will be
imported to the site to carry out the work proposed. At most, 300 sandbags will be placed; less if possible.
Work will be limited such that sandbag placement upon existing sandbags does not extend beyond the
mouth of the watercourse

- Once the threat dissipates, all sandbags placed to respond to the threat will be removed

- A biologist will document current conditions prior to sandbag placement

- Upon completion of work, a follow-up report will be submitted identifying the precise limits of sandbag
placement, the quantity of sandbags placed, methods of placement, biological conditions prior to sandbag
placement, biological conditions after sandbag placement, and a workplan to remove the sandbags placed
once the threat dissipates

Please accept this e-mail message as authorization to place sandbags in a manner consistent with the
understanding above and acknowledgement that additional conditions may be imposed once the final
emergency permit is issued.

Karl Schwing
South Coast Area Office
California Coasfal Commission
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Karl Schwing

From: Penny Elia [greenp1@cox.net}

Sent: Monday, December 17, 2007 4:27 PM

To: Karl Schwing

Ce: Mark Massara; Doug Carstens; Andrew Willis; Lisa Haage; Pat Veesart; Sherilyn Sarb;
Christine Chestnut; Jeff Staben; Alex Helperin '

Subject: Hobo Aliso Ridge - Continuing Enforcement Action

Good afternoon, Karl -

I am writing in reference to the November 29, 2007 "Notice of
Incomplete Claim of Vested Rights" letter you wrote to Rick Zbur,
Latham & Watkins.

I would like to specifically address the last sentence of the first
paragraph:

"Please accept this letter as notification that your claim is not
"filed" for purposes of Section 13201- 13206 pending receipt of
additional information necessary for a thorough analysis of your claim
by the Commission staff.®

It is cur understanding that since this claim is "not" filed, it is a
nullity and that Commission staff will proceed forthwith in all
enforcement matters that are currently ocutstanding. This includes
enforcement acticn on Notice of Violation File Numbers V-5-06-029 and
V-5-07-006.

Your earliest acknowledgment of this understanding would be most
appreciated.

Thank you -
Penny Elia

Sierra Club
949-499-4499

1 8
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From: Penny Elia {mailto:greenpl@cox.net]

Sent: Tuesday, December 18, 2007 2:36 PM

To: Alex Helperin

Subject: Fwd: Hobo Aliso Ridge - Vested Rights in an established Fuel Break Zone + Malibu
Valley Farms Vested Rights Denial

Good afternoon, Alex -

I just left you a vim and am hoping that I might have an opportunity to speak with you or
Christine Chestnut before week's end. 1 am forwarding an email to you that I sent to Karl
Schwing earlier this month.

Thank you for your time. I look forward to speaking with you.

Penny Elia
Sierra Club
949-499-4499

Begin forwarded message:

From: Penny Elia <greenpl @cox.net>
Date: December 5, 2007 8:32:26 AM PST
To: Karl Schwing <kschwing@coastal.ca.gov>
Cc: Mark Massara <mark.massara@sierraclub.org>, Doug Carstens
<dpc@cbcearthlaw.com>, Andrew Willis <awillis@coastal.ca.gov>, Lisa Haage

, Pat Veesart <pveesart@coastal.ca. gov>, Christine Chestnut
<cchestnut@coastal.ca.gov>, Deborah Lee <dles@coastal.ca.gov>,
ssarb@coastal.ca.gov, John Dixon <jdixon@coastal.ca.gov>
Subject: Hobo Aliso Ridge - Vested Rights in an established Fuel Break Zone +
Malibu Valley Farms Vested Rights Denijal

Good moming, Karl -
Thanks for your time on the phone yesterday.

Since processing a vested rights application is new to you, I wanted to share a few
thoughts:

1. Ken Frank has stated that Zone 11 (Hobo Aliso Ridge) and Zone 10 (contains a portion
of Hobo Aliso Ridge/Athens land) are long established fuel break zones. Andrew has
maps of this area indicating that they are not only fuel break zones, but areas with very
high-value habitat on them as well as endangered species. How is it that a City can claim
an area as a fuel break zone yet a developer and their law firm corme in and ask for vested
rights for illegally graded areas that will support future subdivision development? I'm
sure Andrew has shared these maps with you, but I would happy to send everything 1
have should you need more evidence and supporting documentation (the County of
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Orange has volumes of info on this as well). Unfortunately, the files are too large for me
1o email to you so I would need an alternate transmission email. Having said that, we are
NOT in favor of this continuing to be a fuel break zone since it contains such very high-
value habitat and endangered species, but that certainly is far superior to estates.

2. As for Dr. Dixon's determination of Hobo Aliso Ridge as "degraded ESHA," what are
the "biological reports that contradict this position" that Latham Watkins reference in
their cover letter? The only biological reports and assessments that we have seen and
have in our possession indicate that this area is historically ESHA (or as referenced in
many other reports as Southermn Maritime Chaparral combined with endangered species
and habitat for gnatcatchers). We have reports from multiple accredited biologists,
gnatcatcher surveys, etc. Many of those documents are referenced in Dr. Dixon's
determination, but I see nothing provided by Latham Watkins to contradict Dr. Dixon.

3. Please note the Malibu Valley Farms vested rights case from November 2006. This
application was denied and staff did an outstanding job on this. November 15, 2006 itern
15a

a. Claim of Vested Rights No. 4-00-279-VRC (Malibu Valley, Los
Angeles County) Public hearing and action on claim of vested rights
by Malibu Valley, Inc. for agricultural and livestock activities and as-
puilt equestrian facility at 2200 Stokes Canyon Road, Santa Monica
Mountains, Los Angeles County. (LF-V) [DENIED]

4. As for this area being referred to as "pads" we request as we have in the past that staff
refrain from using this term as these are actually catch basins that.should have been
properly vegetated with CSS years ago per DFG requirements and CDP conditions.

Thank you for your time and consideration of this information.
Best -
Penny Elia

Sierra Club
949-499-4499
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Message Page 1 of 1

Karl Schwing

From; Karl Schwing
Sent:  Friday, March 28, 2008 9:38 AM

® To: 'Penny Elia’'
Subject: RE: Driftwood VRC - Response Letter

Hi Penny, you're welcame...and THANK YOU for your willingness to pursue these documents. Wish your mom well,
® Also, the Laguna Beach report should be posted on fine by the end of the day today.

- Karl

----- Original Message-----

From: Penny Elia [mailto:greenpl@cox.net]
® Sent: Friday, March 28, 2008 7:36 AM

To: Karl Schwing

Ce: ithormnton@coastal.ca.gov

Subject: Re: Driftwood VRC - Response Letter

Thank you. I have my list and will be furiously working on it. My mom is having surgery next week so I'm
having to work around that. It may be end of week befare | have the docs, but you and Louise were very helpful
® in getting me on the right track.

Also, any idea when the Laguna Beach LCP staff report will be online?

Thanks again!

. P.
On Mar 27, 2008, at 4:24 PM, Karl Schwing wrote:
®
Per your request...
«<=<2008.03.17 5-07-412-VRC CCC Response to 3.7.08 ltr.pdf>>
Karl Schwing
@ South Coast Area Office
California Coastal Commission
<2008.03.17 5-07-412-VRC CCC Response to 3 708 Itr pdf>
®
®
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Karl Schwing

From: Penny Elia [greenp1@cox.net]

Sent:  Saturday, March 28, 2008 12:08 PM

To: Karl Schwing

Subject: Hobo Aliso Neighborhood Tracts - 1616 and 2067

Karl -

I shared these tract maps and docs with Andrew a few weeks ago. Have you and Louise had a chance to review them to
see if they might apply? I will be searching for the permits for both of these tracts next week, but want to make sure
you have these to start with, Perhaps Louise can find a use for them or get a clue as to how they might be
“contemporaneous” with the Esslinger permits we are looking for. We seem to be missing a piece of the tract that
includes the rest of Marilyn Drive - I'm working on that. You'll note back in the 50s that the streets-were named after
‘the Esslingers, i.e. Esslinger Drive, Marilyn Drive is named after Marilyn Esslinger. They owned EVERYTHING at
one time and felt they had the power to do as they wished with respect to grading, blasting, etc.

4/17/2008

[/
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Karl Sc:hwigr

From: Karl Schwing

Sent: Wednesday, April 02, 2008 1:26 PM
To: '‘greenp1@cox.net’

Subject:  Driftwood Vested Rights Claim

Hi Penny,

You previously requested that | advise you when we recelve a response 10 our lelter to Driftwood dated 3/17/08. We

_ received a rasponse today. It includes & leiter with many attachments. The attachments are primarily grading and
building code ordinances adopted by the County from 1959 to 2003 (Ord No.s 1183, 1504, 1804, 1848, 1868, 1970,
2261, 2287, 2314, 2488, 2742, 2800, 3279, 3791, 3815, 3813, 98-15, 03-012), and grading/building code ordinances
adopted by the City of Laguna Beach from 1976 to 2004. The entire package Is quite thick (thicker than a ream of paper,
probably 500-800 pages), so, | doubt I'll be scanning this ane. If you wish to view this package or obtain a copy, please
let me know. Thanks,

Karl Schwing

South Coast Area Qffice
California Coastal Commission

1
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Karl Schwing

From: Penny Elia [greenp1@cox.net]

Sent: Saturday, April 12, 2008 1:40 PM

To: Louise Warren

Cc: Andrew Willis; carrie teasdale; Karl Schwing

Subject: Re: Hobo Aliso Ridge Vested Rights Brief & Supporting Docs

Hi Louise -

The hearing was much longer and more inveolved than I anticipated and
cell phone reception on the train coming home was spotty, =0 please
forgive me for not calling.

At Karl's requegt, I am sending a package of ALL of our info to you via
Priority Mail on Monday. I have a package prepared for you and Karl so
that you don't have to scan, share, etc. I thought this might make
things easisr.

The NOP for the entire Aliso Project came out last week, From the
feedback I'm getting from the community, everyone is rather shocked at
the planned intengification and the severe impacts of the proposed
project. Personally, I'm not shocked, just saddened that The Athens
Group has refused to listen to anyone in the environmental community.

Once you receive the package of documents I would appreciate speaking
with you all via teleconf. Carrie is also available if you would like
to chat with her.

Thanks much -

P.

On Apr 9, 2008, at 4:24 PM, Loulse Warren wrote:

Hi Penny,

I would be happy to talk to you about the brief you sent yesterday.
will be in the office for most of the day tomorrow.

-Louise

----- Original Message-----

From: Penny Elia [mailto:greenpl@cox.net]

Sent: Wednesday, April 09, 2008 8:02 AM

To: Louise Warren

Cc: Karl Schwing; Andrew Willis

Subject: Hobo Aliso Ridge Vested Rights Brief & Supporting Docs .

Hi Louise -

I sent a 42-page fax to Andrew late yesterday. I would be happy to
resend the document to you if that would be helpful for a teleconf.
will be leaving for the hearing in Santa Barbara later this morning,
g0 please let me know if you would like me to send the fax as soon as
possible. Please alsoc let me know a good time for us to get together
by phone.

»

Many thanks -

Penny
949-499-4499

VVVVVVVVVVVVVVV.V\?VVVVVVVVVV
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On Apr 7, 2008, at 3:43 PM, Louise Warren wrote:

Hi Penny,

We'd love to talk to you about your research whenever you have a
chance. Please just let us know when you are available, and we'll try
to coordinate a conference call.

Thanks,
-Louisge

----- Original Message-----

From: Penny Elia [mailto:greenpl@cox.net]

Sent: Saturday, April 05, 2008 8:46 AM

To: Louise Warren; Karl Schwing

Cc: Andrew Willis

Subject: Chronology of viclations at Hobo Aliso Ridge

Louige and Karl -

I would once again appreciate spending just a few minutes with you to
review the docs I faxed over, some additional info I have found and
some info that I found interestingly "missing" from Orange County
archives. Even the archives librarian found it incredibly strange
that

documents related to this land wexe gone - just gone.

=

>

>>»> Please find attached a document I was asked to prepare by one of the
»» Sierra Club attorneys. He felt this was an important tool for our
»> pending lawsuit. I haven't updated it since last June, so it is

»>> missing the infamous emergency nuisance abatement order for the fuel
>> break clearing and the other emergency for permit for sandbagging.
»>» If these actions weren't so upsetting I would have to laugh at the
»» way Athens and the City goes about destroying our natural resources.
> Quite

>» clever and diabolical to be sure.

==

»» Hoping you find this chronology helpful and that you have some time
> for

»> me next week. I will be in Santa Barbara Wednesday eve and all day
»> Thurgday at the CCC hearing. There will be quite a few of us

>» gpeakKing in opposition to the Coastal Cities Subcommittee.

-

»> Best -

>

»» Penny Elia

»» Silerra Club

>> 949-499-4499 _
P

=

. 09
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Karl Schwing

From: Karl Schwing

Sent: Wednesday, April 09, 2008 8;58 AM

To: '‘Penny Elia"; Louise Warren

Cc: Andrew Willis

Subject: RE: Hoho Aliso Ridge Vested Rights Brief & Supporting Docs

Penny, we rec'd the fax here in Long Beach. I scanned it and distributed it Louige and
Andrew. I recommend vou follow up by sending a hard copy of the entire document with
attachments via regular mail or courier to the Long Beach office - a lot of the

attachments rec'd via fax were not very legible.
Thanks.
- Karl

----- Original Message-----

From: Penny Elia [mailto:greenpl@cox.net])

Sent: Wednesday, April 09, 2008 8:02 aM

To: Louise Warren

Cc: Karl Schwing; Andrew Willis

Subject: Hobo Aliso Ridge Vested Rights Brief & Supporting Docs

Hi Louise -

I sent a ¢2-page fax to Andrew late yesterday. I would be happy to
resend the document to you if that would be helpful for a teleconf. 1
will be leaving for the hearing in Santa Barbara later this morning, so
please let me know if you would like me to send the fax as soon as
poasible. Pleage also let me know a good time for us to get together
by phone,

Many thanks -

Penny
949-499-4499

On Apr 7, 2008, at 3:43 PM, Louise Warren wrote:

» Hi Penny,

-3

> We'd love to talk to you about your research whenever you have a

» chance. Please just let us know when you are available, and we'll.try
> to coordinate a conference call,

=

» Thanks,

= ~Louise

-3

B omemee. Original Message-----

From: Penny Elia [mailto:greenpl@cox.net])

Sent: Saturday, April 05, 2008 8:46 AM

To: Louise Warren; Karl Schwing

Cc: Andrew Willis

Subject: Chronology of violations at Hobo Aligo Ridge

V VY Y VY YV Y

Louige and Karl -

b
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I would once again appreciate spending just & few minutes with you to
review the docs I faxed overx, sgome additional info I have found and
some info that ! found interestingly "missing" from Orange County
archives. BEven the archives librarian found it incredibly strange
that documents related to this land were gone - just gone.

Pleage find attached a document I was asked to prepare by one of the
Sierra Club attorneys. He felt this was an important tool for our
pending lawsuit. I haven't updated it since last June, 8¢ it is
miseing the infamous emergency nuigsance abatement order for the fuel
break clearing and the other emergency for permit for sandbagging. If
these actions weren't S0 upsetting I would have to laugh at the way
Athens and the City goes about destroying our natural resources.

Quite clever and diabolical to be sure.

Hoping you find this chronology helpful and that you have some time
for me next week. I will be in Santa Barbara Wednesday eve and all
day Thursday at the CCC hearing. There will be quite a few of us
speaking in opposition to the Coastal Cities Subcommittee.

Best «

Penny Elia

Sierra Club
949-459-4499

Y
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Karl Schwing_

From: Karl Schwing

Sent; Thursday, June 26, 2008 12:41 PM

To: ‘Penny Elia’

Subject: RE: Evidence of blasting at Hobo Aliso Ridge

Penny, thanks for this. I'm not sure who 'lthornton' is...did you mean to send this to
Louise Warren? If so, I've already forwarded it to her. But in the future, if you wigh
to include Louise on an e-mail, hers is lwarren@coastal.ca.gov

- Karl

----- Original Message-----

From: Penny Elia [mailto:greenpl@cox.net]

Sent: Thursday, June 26, 2008 10:49 AM

To: lthornton@ccastal.ca.gov; Karl Schwing; John Dixon
Cc: Andrew Willis

Subject: Evidence of blasting at Hobo Alisc Ridge

Thig is the area where most of the blasting was done due to the fact
that a bulldozer was unable to get through these rock formations (San
Onofre Brecchia). When they did this blasting our historians tell us
that the rocks flew all the way acrogs Coast Hwy. and landed in the
parking lot of the little coffee shop that used to be there. The last
developer that attempted a subdivision in this area from 2001 - 2003,
prior to the Athens purchase, assured me that the arroyo (I believe
that's the correct term for the rock formation in the middle of the
photo) would have to be blasted in order for him to get his lot in
there. However, he did finally agree to building arcund this
landform. My point is, we have recent confirmation from another
developer that this wag blasted in the 60s and that it would in fact
require blasting again if development were to occur in this area. We
still contend an ultra hazardous permit would have been required even
in the early 60g for this type of intense blasting. Also, there's
crownbeard growing all over this "rock" s0 the topsoil issue is a non
issue as long as there is overstory. Note the laurel at the top of
the arroyo where most of the crownbeard is growing.

.19
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Louise Warren

Front: Penny Elia [greenp1@cox.net]

Sent: Manday, August 11, 2008 7:33 AM

To: - Andrew Willis; Karl Schwing; Louise Warren

Ce: Mark Massara; Doug Carstens; Lisa Haage; Pat Veesart; Sherilyn Sarb; John Dixon; Fred
Roberts; sara wan,; Pat Kruer

Subject: _ Vested Rights - Hobo Aliso Ridge - additional area of restoration - resolution before October
hearing

Good morning, Louise, Karxrl and Andrew -

After my 100th review of the Athens vested rights claim staff report
and exhibits, I'm hoping that you all will be able to address the
other ocutstanding violation (removal of Big-leaved Crownbeard and
overstory) on Athens' land immediately above 30662 Marilyn Drive
(Steve Gromet residence) before the rescheduled vested rights hearing
in October.

Latham & Watkins and PCR have both indicated this violation area,
still awaiting restoration, as part of their claim to vested rights
(it's on multiple mape that have been submitted). It's a noticeable
bubble and I continue to be c¢onfused as to why an area that has been
¢leared of an endangered specles and its overstory {Ceanothus, Laurel
Sumac, ete, - photos on file, on CD and in the Alisoc Project NOP
Comments from Elia), is under enforcement action and has outstanding
forensics studies mandated by staff, can possibly be a part of their
vegted rights claim.

I have volumes of information on this case, including the original
emails I sent to the homeowner years ago advising him that his crew
that was on the slope was dangerously close to destroying an
endangered gpecies. Those ave in your files. I even sent the
homeowner photos of exactly what they were going to destroy. Those
are in your files. He didn't heed my warning and went on with the
destruction, only to be reported by Martyn Hoffmann of Athens Group.
This was a HUGE area of Big-leaved Crownbeard.

I would like to request a meeting te discuss this prior to the October
hearing please. That way, I could provide you with all the organized
photos, exhibits and communications on this issue and perhape better
understand the delay in resclve and the inclusiom of this area in the
Latham & Watking vested rights claim. I am brutally aware of staff's
work leoad, so I do not ask for this meeting to add te that work load,
but to merely adfford the public the cpportunity a better understanding
of the situation at hand before it comes before the Commission.

Thank you all for your excellent work on the August staff report. As
Mark Massara told the Commission on Thursday, it's absolutely
unaceeptable for Athens to postpone an item like this and then appear
at the very hearing it was to be heard only to create more confusion:
and delay.

I look forward to hearing from you.
Best -
renny Elia

Sierra Club
949-489-4495

|
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Louise Warren

From: Penny Elia [greenp1@cox.net]

Sent:  Wednesday, September 03, 2008 10:43 AM

To: Louise Warren; Mark Johnsson

Subject: Fwd: Aerial photos 1831/1960 - Hobo Aliso Ridge area - South Laguna

Once you have a chance to review the soils report and trench logs you'll note that many of the borings
show covered habitat which matches up to these photos from the early/original grading. Mark, I hope
you are able to view the entire CD we sent to John van Coops.

Begin forwarded message:

From: Penny Elia <greenp1@gcox.net>
Date: July 29, 2008 12:20:51 PM PDT

To: John Dixon <jdixon@coagtal.ca.gov=>
Ce: ivancoops@coastal.ca.gov
Subject: Aerial photos « Hobo Aliso Ridge area - South Laguna

Dr. John -

We will be overnighting a CD with all the UCSB aerials to John van Coops later
today. Please find attached an exhibit we worked up to illustrate our new concerns about
the original grading and blasting.

Thanks much -
Penny and Dan Elia

Sierra Club
049.499-4499

92412008 ;2
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" Karl Schwiné .

From: Louise Warren

Sent:  Thursday, September 25, 2008 12:57 PM
To: Karl Schwing

quject: FW: Evidence of blasting at Mobo Aliso Ridge

From: Penny Elia [mailto:greenpl@cox.net]

Sent: Wednesday, September 03, 2008 10:39 AM

To: Louise Warren; Mark Johnsson

Subject: Fwd: Evidence of blasting at Hobo Aliso Ridge

Hi Louise and Mark -

Louise, for some reason I sent several emails to lthornton - - don't ask me why. Here's a resend since this never
reached you. I have one more email/photo exhibit to share with you and Mark as well. However, I.do believe the
trench logs and soils report are what you really need. 1 will be copying those and sending asap.

Thank you -

P.

Begin forwarded message:

From: Penny Elia <greenp1@cox.net>
Date: June 26, 2008 10:49:15 AM PDT

To: lthorton@icoastal.ca gov, Karl Schwing <kschwino@coastal.ca.gove, John Dixon <jdixonfdcoastal ca.gov>
Ce: Andrew Willls <awillis@coastal.cagoyv>
Subject: Evidence of blasting at Hobo Aliso Ridge

This is the area where most of the blasting was done due to the fact that a bulldozer was unable to get through these
rock formations (San Onofre Brecchia). When they did this blasting our historians tell us that the rocks flew all the
way across Coast Hwy. and landed in the parking lot of the little coffee shop that used to be there. The last developer
that attempted a subdivision in this area from 2001 - 2003, prior to the Athens purchase, assured me that the arroyo (I
believe that's the correct term for the rock formation in the middle of the photo) would have to be blasted in order for
him to get his lot in there. However, he did finally agree to building around this landform. My point is, we have recent
confirmation from another developer that this was blasted in the 60s and that it would in fact require blasting again if
development were to ocour in this area. We still contend an ultra hazardous permit would have been required even in
the early 60s for this type of intense blasting. Also, there's crownbeard growing all over this "rock” so the topsoil issue
is a non issue as long as there is overstory. Note the laurel at the top of the arroyo where most of the crownbeard is
growing,

9/25/2008 Q \
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STATE QF CALIFORNIA - THE RESQURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Office
200 Oceangate, Suite 1000
Long Baach, CA 90802-4302
(562) 590-5071

July 8, 2008

Greg Vail

Driftwood Properties, LLC

c/o The Athens Group ~ Greg Vail
31106 Coast Highway

Laguna Beach, CA 92651

SUBJECT: NOTICE OF INITIAL DETERMINATION REGARDING DRIFTWOOD
PROPERTIES, LLC’S CLAIM OF VESTED RIGHTS
File No. 5-07-412-VRC
Site: Driftwood Estates, Laguna Beach
Applicant: Driftwood Properties, LLC
Agents: Rick Zbur and Loren Montgomery .

Dear Mr. Vail:

On June 2, 2008, our office received a letter from Rick Zbur supplementing Driftwood
Properties L.LC's (“Driftwood”) claim for a vested right to the graded pads on the Driftwood |
Estates property, located at the northern end of Driftwood Drive in Laguna Beach. Based
on the information provided in that letter, as well as the March 7, 2008 and April 2, 2008
letters from Rick Zbur and the Claim for Vested Rights submitted to this office in
November 2007, we have made an initial determination that Driftwood's claim for vested
rights has not been sufficiently substantiated and that it should be denied.

We will schedule this matter for a hearing before the California Coastal Commission. at the .
August 2008 hearing for its determination as to whether Driftwood has adequately
substantiated its claim of a vested right to the graded pads.

If you have any questions about this initial determination, please contact Karl Schwing or
myself at 562-590-5071.

Sincerely,

y
TR S
e L Aie 1 Yy

Teresa Henry v
Manager, South Coast District

cc:  John Mansour, The Athens Group
Rick Zbur, Latham & Watkins
John Montgomery, City of Laguna Beach

A“Aa_\\MM 3
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BETTY C. CARRIE TEASDALE, Esq., State Bar No. 231285
The Law Office of Betty C. Carrie Teasdale

400 East Las Palmas Drive

Fullerton, Califorma 92835

Telephone: 714-871-2288

Facsimile: 714-871-2288

Date: Apnl 8, 2008

RHIEEVE@

To: California Coastal Commission South Coast #-

South Coast Area Office
200 Oceangate, Swte 1000 Si 4
Long Beach, California 90802-4302 APE 1 5 2ung
562-590-5071 .
£ -?‘""‘?-"’; [N
Re: Site: Driftwood Estates, Laguna Beach LIASTAL LOMMISSION
“Applicant: Driftwood Properties, LLC
Agents: Rick Zbur and Loren Montgomery

BRIEF IN SUPPORT OF NOTICE OF INCOMPLETE CLAIM OF VESTED RIGHTS

Summary
A developer, Driftwood Properties, 1.LC (“developer”) is claiming that it has vested rights to

develop a 200+ acre si'te_z in Laguna Beach, which it purchased in 2004 after prior development was stalled
by environmental constraints. However, no permits were obtained, no development agreement was
negotiated, and no vesting tentative map was recorded, negating the developer’s claim to any vested
rights. Further, it appears that the grading, and probably blasting, was done without permits, is therefore
illegal, and cannot be relied upon flor even a claim of night to grade.

Under California law, the developer has no vested rights 10 develop this land. There are only three

ways to obtain vested rights:

(1) unider the common law, by obtaining the proper permits, which must specifically set
forth the size, type, height, etc. of the buildings to be constructed.

(2) by negotiating and signing a development agreement with the city/county, which
usually involves granting concessions to the city/county (underground utilities,
parkland, etc.)

(3) by recording a document titled “Vesting Tentative Subdivision Map” under the
Subdivision Map Act.

The developer, and its predecessors, did none of the above. The original developer’s actions

amounted only to rough grading - so rough that sandbags are now needed to prevent crosion of pads that

1

BRIEF IN SUPPORT OF NOTICE OF INCOMPLETE CLAIM OF VESTED RIGHTS
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were bulldozed sometime between 1937 and 1962. No permits are on file for any of this prading, even
though permits were required from 1927 on for grading in excess of 50 cubic yards.

The mere act of rough grading, without any permits, does not confer any vested rights. Even
installing utilities and roads is not sufficient to confer vested rights under California law. The California
Coastal Commission has the authority 1o stop all development — especially illegal development - on land

within its jurisdiction, and will have the final word in this dispute.

Material Facts

1. The land in dispute consists of approximately 200 acres and is located at the northeyn
terminus of Driftwood Drive, Laguna Beach, Orangé County, California, APN 056-240-65 and 656-191-
40.

2. This land was purchased by a prior developer in 1937 and graded into pads sometime
between 1937 and 1962,

3. The land was originally in the County of Orange, and was annexed to the City of Laguna
Beach on December 31, 1987,

4.  California’s Uniform Building Code requires permits for any grading greater than 50 cubic
yards, as shown by the pertineni section of this document attached hereto as Exhibit A and incorporated
by reference as if fully set forth herein.

5. No permits for grading, cor;stmclion, or any other building activities are on file with either
the County of Orange Hall of Records or the City of Laguna Beach.

6. In 2004 the land was purchased by Driftwood Properties, L.L.C., now represented by Latham
and Watkins, who then applied for permits from the California Coastal Commission and the City of
Laguna Beach to develop the land.

7. On May 4, 2007, the California Coastal Commission issued a Notice of Violation. On
November 29, 2007, the California Coastal Commission issued a Notice of Incomplete Claim of Vested
Rights ta enforce coastal commission regulations, then issued a 2™ Notice of Incomplete Claim of Vested
Rights on March 17, 2008, essentially refusing permission to develop the land under its authority.

/1
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8.  The developer submitted rebuttal letters with extensive documentation attached to the
Coastal Commission dated November 20, 2007 and March 7, 2008, claiming vested rights to develop the

land. No permits for either grading or construction were among these attachments.

A. THE DEVELOPER HAS NO VESTED RIGHTS TO THE LAND

The developer clayms vested nights to develop the land, but its arguments are erroneous and
contrary to controlling precedent.

The developer contends that it had - somehow - been led to believe that the City of Laguna Beach
and the California Coastal Commission would approve its development of the land, even though none of
its predecessors had obtained any permits even for the grading, let alone for any actual construction.
Further, none of these predecessors bothered to record even a lentative subdivision map, or negotiate a
development agreement with either the County of Orange or the City of Laguna Beach.

The developer has no fundamental right to develop land merely because it purchased the land,
without due diligence lo check if development was possible. A refusal to allow development will not
interfere with the developer’s fundamental rights or economic rights, because the developer will still own

the land, in the same state in which it purchased the land.

1. THE CURRENT CONTROLLING PRECEDENT CASE LAW

The controlling precedent case is Avco Community Developers, Inc. v. South Coast Regional

Commission (1976) 15 Cal.3d 720 [125 Cal Rptr. 896], which also involved development in Orange

County, California. Avco has been the leading case on common Jaw vested rights for more than 30 years,

because it established the rule of common law vesled rights. In Avco, the California Supreme Court held
that “a developer’s right to complete a project és proposed does not vest until (1) a valid building permit,
or its functional equivalent, has been issued, and {2) the developer has performed substantial work and
incurred substantial liabilities in good faith reliance on the permit.” 1d. t p. 791.

According to the Avco court, “[a] “vested right” is limited to the right to complete development
or construction without complying with subsequently enacted laws, while estoppel is the broader

preclusion of a party, including a government agency, from acting counter 10 its previous conduct or

3
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commitments.” Id. at p. 725. Even approval of a final map or a parcel map does not in itself confer a
vested right to develop. 1d. at p. 739-794.

Avco Community Developers, Inc, owned 7,936 acres in Orange County, Califorma. In 1971, at
Avco’s request, the county rezoned 5,234 acres as a “planned community development.” In 1972 Avco
received a final map and rough grading permits for 27 parcels on 74 acres of the project.

In November 1972 California voteré approvcd. the Coastal Zone Conservation Act.' Effective
February 1, 1973, under this Act any person wishing to perform any development within the coastal zone
was required to obtain a permit from the Coastal Zone Commission. By February 1, 1973 Avco had
pfepared numerous studies and completed, or was in the process of consiructing, storm drains, culverts,
street improvements, utilities, and similar facilities for both its first 74 acre development and for the
remainder of its development. Avco had spent over $2 million, incurred over $740,000 in liabilities, and
was losing over $7,000 a day on development of the tract.

However, Avco had not submitted building plans, obtained any building permits, or staried actual
construction on any structures in its first 74 acre development. Further, Avco had not finished the rough
grading and, under the county code, could not obtain building permits until this grading was completed.

Avco applied to the Coastal Commissior} f-'or an exemption from the new permit requirement,
cléiming it had a vested right to complete development. The Coastal Commission refused to issue an
exemption, Avco sued, and the California Supreme Court held that, without a permit, Avce had no vested
right to complete development. (emphasis added) The Court did establish an exception to the building
permit requirement in cases where the developer had obtained the *“functional equivalent” of a building
permit, such as a conditional use permit. The Court also held that an illegal or expired permit could not be
relied upon,

The California Supreme Court reviewed prior cases while deciding Avco. Ina 1966 case, Spindles

Realty Corp v. Monning (1966) 243 Cal. App.2d 255 {53 Cal.Rptr.7], a developer obtained a grading
permit, spent $300,000 in development costs, and submitted plans for a high-rise apartment. The property
was then rezoned to single family residences before the building plans were approved. The Court of

Appeal held that the developer had a vested right to finish the grading under its permit, but, because the

' The California Coastal Act of 1976 was the successor to this 1972 Coastal Zone Conservation Act,

4
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grading permit did not specify the number, size, and type of buildings to be constructed, the developer had
no vested right to build structures under the old zoning,.

In Anderson v. City Council (1964) 229 Cal.App.2d 79 [40 Cal.Rptr.41], developers relied on the

assurances of city officials and spent money on development costs, prior to applying for a building
permit. The Court of Appeal held that the developer could not have acted in justifiable reliance on a
building permii, because the developer's acts all occurred before the building permit issued.

In the present case, the developer is asking the Coastal Commnission to allow development
according to decades-old laws and ordinances and laws, instead of under current laws and ordinances. As

the California Supreme Court stated in Avco, “Even tracts or Jots in tracts which were subdivided decades

ago, but upon which no buildings were constructed, cannot be free of current zoning and regulation.”

Avco, supra, at p. 798.

Thus, the current law regarding common law vested rights for development of land has been
established for more than 30 years and is well-defined. The assertions in the letters submitted by the
developer should be disregarded by the Coastal Commission as contrary to the controlling precedent

Ccases.

2. VESTED RIGHTS CAN ONLY BE OBTAINED IN THREE WAYS, AND THE
DEVELOPER HAS NOT MET ANY OF THESE THREE.CRITERIA,

There are three ways to obtain vested rights, the right to proceed with construction despite an
intervening change in the law. To allow the developer to claim vested rights from the djstant past would
create an indefinite exemption to all future zoning laws, impairing government rights to control land use

policy.

The first way to obtain vested rights is under the common law Avco holding, by permit. The

developers have no permit, so they cannot claim vested rights under the common Jaw doctrine.

The second way to obtain vested rights is.for the developer and the city or county to negotiate a
written agreement, 1o insulate the developer from future government actions. A development agreement
must state the duration of the agreement, which can last 10 to 15 years. There is no development

agreement, so the developer cannot claim vested rights under this method.

5
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The third way to obtain vested rights is to record a *“Vesting Tentative Map” under Government
Code §66498 er seq., enacted in 1984. This “Vesting Tentative Map” must be titled as such, and be in
substantial compliance with ordinances, policies, and standards in effect at the time the application for
approval of the “Vesting Tentative Map” is complete. The city or county must make a specific decision
that the “Vesting Tentative Map™ complies with the general plan. If properly recorded, the development
will be grandfathered in. However, the developér has no recorded “Vesting Tentative Map,” so it cannot
claim vested rights by this method.

The developer has not met the requirements of any of the three ways to obtain vested rights, and
thus has no vested rights to devélop the land.

Further, “{TThere can be no vesled rights without the required coastal development permits.”

Qceanic Cal., Inc. v. North Central Coast Repional Commission (1976) 63 Cal. App.3d 279, 286-87.

General approval from the county is not enough. The developer must comply with all laws in effect at the
time the building permit issued. An owner of undeveloped land also has no vested right in existing
zoning, more valuable zoning, or zoning for highest and best use of the property, and there are no vested
rights if the city or county issues a building permit that is invalid, such as when a permit is not in
compliance with state law. \

Finally, vested rights last only one to two years. The preser-l.t project was started almost 50 years
ago, so any understandings or verbal agreements have long since expired and cannot be used to claim
vested rights now.

Thus, the developers have essentially no facts to support a claim of vested rights under current
California law. The prior owners and developers obtained no grading or building permits, and no
conditional use perrﬁils. They performed only un-permitted rough grading, but did not install any utilities,
roads, storm drains, or other improvements.

Also, the developer cannot argue estoppel against the city or county. In City of Glendale v.

Superior Court (1993) 18 Cal. App.4th 1768, 1781 [23 Cal.Rptr.2d 305], the Court of Appeal held that
“estoppel will be applied to government agencies only when “justice and right require i1,” and it will not
be applied if it would “nullify a strong rule of public policy adopted for the benefit of the public.”

1
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However, in the present case there were no previous commitments by the government to allow building,
as no permits were ever issued. There was no conduct by officials of either the County of Orange or the
City of Laguna Beach that would lead a reasonable person 1o believe that development would be
permitied, and 1o justifiably rely on such conduct. Thus, there is no viable argument for estoppel.

Thus, any future development must be in accord with the laws in effect at the time the

improvements are made

3. THE DEVELOPER HAS THE BURDEN OF PROOF TO SHOW VALID PERMITS, AND
NO PERMITS HAVE BEEN LOCATED QR PRODUCED

Since 1909 the State of California has had at least some oversight for housing, schools, hospitals,
and state buildings. Grading and changing topography was more likely to be subject to local control and
enforcement. Ultra-hazardous activities such as blasting would almost certainly have required a state
permit, from the California Bureau of Land Management or its agency the Bureau of Mines.”

Permits for construction have been required for more than 100 years, both for safety and asa

source of revenue for local govemments, as shown by Exhibit A, excerpts from the 1927 Uniform

 Building Code; Exhibit B, Health and Safety Code §19120, enacted in 1939 and requiring enforcement of

building codes; Exhibit C; Héa]th and Safety Code §19130-19133, enacted in 1941, requiring building

| permits, plans, specifications, and fees; Exhibit D, the 1959 Building Standards; and Exhibit E, the current

building standards from the 2001 California Building Code. The history of the California Building
Standards Commission is altached hereto as Exhibit F and incorporated by reference as if fully set forth
herein.

The developer appears to claim that permits were granted, then lost or misplaced. A search of the
Orange County records and the City of Laguna Beach records produced no permits for any construction
activities for the land. The developer now has the burden of proof to produce valid permits, to rebut the
fact that no permits are on file for the land. Further, even if a permit for grading had been found, it would

likely cover only grading activities, not construction, as no tentative map or application for building was

2 Telephone conversation with Michael Nearman, California Building Standards Commission, on April

8, 2008,
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filed. And, this alleged permit would have expired a year or two afier construction activity stopped in
1962.

Further, state law requires a special, additional permit from the Bureau of Mines for any
blasting, which is an ultra-hazardous activity, Blasting was almost certainly performed during the grading
in the 1960’s, as indicated by the sheer cliffs created and the fact that the grading was into bedrock that
could not have been moved only by bulldozers. There is no record of any blasting permit from the Bureau

of Mines.

B. THE COASTAL COMMISSION HAS THE AUTHORITY TO
REGULATE DEVELOPMENT WITHIN ITS REGION

The California Coastal Commission was created in 1976, and has the ability 1o regulate land withir
its jurisdiction according to state law. State law preempts county and municipal ordinances. “A city or
county, including charter citics, may not lawfully authonze or prohibit a use of land in the coastal zone in
a way that is inconsistent with a Jocal coastal program or land use plan certified by the Coastal
Commission.” 70 Ops. Cal. Atty Gen 220 (1987).

This development is also subject to the California Environmental Quality Act, Public Resources
Code §21000-21177, with its associated requirements for Environmental Impact Reports.

“A public agency has authority to disapprove a project due to environmental problems even thougt
that authority might not be expressly stated in the enabling legislation for the agency.” 14 Cal. Code Regs
15042; San Diego Trust and Savings Bank v. Friends of Gill (1981) 121 Cal. App.3d 203 {174 Cal Rptr.
784).

Further, this land may be too steep for safe development, as indicated by the ongoing erosion that
requires permanent sandbagging. _

Thus, the Coastal Commission has the authority and the mandate to prohibit any development, and
maintain the land in its natural state, to protect the public interests. |
/]
/!
/!
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C._ THE EARLIER GRADING WAS DONE WITHOUT PERMITS, AND IS THUS ILLEGAL

The grading violates state law and is thus illegal, because the developer did not obtain any grading
permits and the gradiﬁg was more than 50 cubic yards.

State zoning law sets forth the minimum standards to be observed. The California Building
Standards Commission sets the requirements for the entire state. [f a city or couﬁty did not adopt stricter
standards. the Uniform Building Code governed the construction. Even in the 1927 edition, the Uniform
Building Code required permits for construction.

Currently, the California Building code, Appendix Chapter 33. Section 106.1 requires permits.
“Except as specified in Section 106.2, no building or structure regulated by this code shall be crected,'
constructed, enlarged, altered, repaired, moved, improved, removed, converted, or demolished unlessa -
separate permit for each building or structure has first been obtainéd from the building official.” The
exceptions include accessory buildings, fences, water tanks less than 5,000 gallons, fempo,rary theatre sets,
retaining walls less than 4 feet, window awnings, prefabricated swimming pools, oil derricks, and finish
work.

. Thus, a building permit requires an application, submined documents, and pléms, and may be
reviewed by other officials, such as Health and Safety and the Fire Méu‘shﬂ]]. Fees must be paid before.a
permit is issued, The permit expires if work is not commenced within 180 days (6 months). The city or
county may require a plan review, with additional fees up 10 65% of the building permit fee.

Further, Section 108.1 requires inspections. “All construction or work for which a permit is
required shall be subject to inspection by the building official. All such work or construction shall remain
accessible and exposed for inspection purposes until approved by the building official.” An inspection
record card must be kept at the construction site,

Appendix Chapter 33 covers excavation and grading. Section 3309.1 states . . . no person shall.
do any grading without first obtaining a grading permit from the building official. A separate permit shall
be obtained for each site, and may cover both excavations and fills.® Fill is limited to 50 cubic yards on
any one lot. The application must state the guantities of work involved.

Section 3309.3 provides that “. . . grading over 5,000 cubic yards shall be performed in

accordance with an approved grading plan prepared by a civil engineer, and shall be designated as
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1 |{“engineered grading.” Engineercd grading requires 2 sets of plans and specifications, and supporting data
consisting of a soils engineering report and engineering geology report. Soil investigation reports are also

required by Government Code §66490 and §66491.

- LX) ™~

In the present case, the un-permitted and un-inspected grading appears to have been inadcquate to
support construction, because sandbagging has been necessary 1o prevent erosion.

The developer should not be permitted to benefit from the wrongdoing of its predecessors.

'Conclusg'on

Moo S

Under current California law, the developer has no vested rights to develop the property, and its

10 comt:mior\ls that it. does have vested rights should be disregarded,

11 |

12 {{ Date: Apri} 8,2008 LAW OFFICE OF BETTY C. CARRIE TEASDALE
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15 Betty C.“Canrie Tensdale, Esq.,
16

Ry
18
19
20
21
22
23
24
25
26
27
28

10

BRIEF IN SUPPORT OF NOTICE OF INCOMPLETE CLAIM OF VESTED RIGHTS

Latham & Watkins Ltr 10/9/08 Re: Procedural Concerns
Page 139



©4/98/2008 B1:57 7145256953 RD TEASDALE PAGE 01787

EXHIBIT A

Latham & Watkins Ltr 10/9/08 Re: Procedural Concerns
Page 140



B4/D8/ 7888  B1:57 7145256953 RD TEASDALE PAGE  02/97

-,,.

Iy
- _‘- DR R T R R R R il R P R Rl LY

BU ILD] NG STANDARDS

UNIFORM
BUILD NG CO.
1927 Edmon -

U]

. . . > -
N . . . PP —
AW D WS WP W TGN AR v M ST NI WP L WP « W+ G v W N ¢ WSt DS s amEs " WP Wt W Y M+ WY VS P W G | B - WP - WL AR M ¢ G 1 D W . o W -

RI\RHl\ .

Intematlonal Conference

of
Bulldmg Off](:lals

COP\',R.-K;'H'J‘(-;D;: IYIN and 1947

| ln'temational Conference of Building Officials
19 Pine Avenue
L(“)'\( RLA( H (.'\LIFOR\M

. : . . LT . -
---—--.--.-.-.-.-.-.-.-.-.-._.-.-.._.....-_.-.-._...._._.-,-._.-.-.-.-.—‘. - 4

W i s o iy o S s D D o W D M At 0 WP ML ¢ ¢ A ) L ) -

Latham & Watkins Ltr 10/9/08 Re: Procedural Concerns
Page 141



a4/08/2008 01:57 7145256553 RD TEASDALE PAGE . P3/87

,,
hyl %

Latham & Watkins Ltr 10/9/08 Re: Procedural Concerns

Page 142



P4/08/2003 BL:57 7145256953 RD TEASDALE PAGE B4/07

T bccs. |m 104

A

PART 1
ADMIN]ST RATIVE
CHAPTER 1 — TITUE AND SCOPE

_Scc lOl Thi‘s Ordinance shall'bc known as the “ 1927 Edition of Ihc - hllc a
'|crn'\|mml Conference of Building Officials Umiform’ l}mldmg( ode.” -,
1 may be ciled-as such and will be rcfcrrcd 10 in_this ()ﬂhnamc HH “thiy .
Codc - ‘ L o 3
- .Scc 102, The purposce of this Code is 1o prdvide ceptmn mmimum
standards, provisions and requirements for. safc and stable desipn. methous
0l construction and vses ofmatcrials in buildings anddor styuctures hereal-
cd constructed, cnhrgcd alicred, repaited. moved, converted )
her uses or demolished and 1o regulate the cqunpmcm maintenanee e
| loccupnncy of al buildings and/gr-structures - - ’
The provisions of this Code shall be dcmncd m sur)plumm any and al
state faws of the Sl.m.()f . - e e relating
Io bm]dmgs o et .
S 103 New bulldmgs andlor slrUL‘lnr(‘\ hmmﬁcr crcuul i the City - 516;)(-
I . hmllmnfmm 1ol requirciments
of 1his Code, and‘a!l rcquyrcmcms n this Code, \mlc“ speaifically pro- .
cd, shall apply 10 fiew buildings. -
; jdmnm altcrations rup.nr\, and chi mgc& of use o mwpmu \n atl
b )dmp,x sh.v)} u)mply with !hx. rcqunumms \pv.uhcd in ‘>unun 104 of

.
»

'l0-1 lhc fulluwmg &pcclflcd rcqmrcmcnls 5!\1!! .«pplv v \nllup,

_ I uvcn herein fnrnrw hmltlmg\ pmwdml |mWL ver., |l i
any c__mm;, ETanL wlm.h ﬁ)r any reason wh.ll\t)CVU rcqulru u; i

¥ 'hany,( u
U\c )

Latham & Watkins Ltr 10/9/08 Re: Procedural Concerns

Page 143



84/068/2068 Bl 57 ':'l 45?5&953 RD TEASDALE PaGE  B5/87

p.mcy ax \pualnul m P.m lll cven Nmu;fh Soeh hu hlmg s nm "y u!c o
Jully ¢ contormito the ru|\nrcmcm\nl this (,udc{ when it is nbvions fh; at 3\‘“!‘

A ch.mz.\. nthe use vroce: np.\m.y q)l lln. cm \ng b(hldmL wﬂl nul )

INCFGASE ANy (.xmmg mmumlm nn!y o h.\71rﬂ_@[ 4he buik

Aq-ldi'_limls' TS An)- 'r\usunt. bmhlm& not uwucd \)j ihe p

.

AMiner ) m) 12 v¢v ilteration n‘f e IS 'my spruciuril .[)ull nr pﬂ'mhn ol g
'.Ml\ermi()ns' t.xmmg hoilding \le! \vhe‘h d;;cm;:d nee
o and Regiairs - Duilding Inspector be m.ulé;p i
Yoo 1, LW buildings. Minar Aljeiatini;
. precuding pacagraphs (), T,I)}
- of which the buitding is congt
v, Tive (25) jer cent of the roof caveting m\ybmldmb slmll Ix. |cp|.ncgl n
. .my perivd \)l l\w,lvn tl 2) numlln he cn!m., u)nl vacm\l. TR

-lLu.mu nl hmlmn;_s
: l,)\l\l]ll&'l)f hyrenh

Latham & Watkins Ltr 10/9/08 Re: Procedural Concerns
Page 144



24/88/2088 02:35 7145256953 RD TEASDALE PAGE 91/82

’ - N Secs. 201-202
i umrnu Z#(,PNPRALI’R()\’ISR()’V -
. Sec. 201, No pctsnn shald crect or construct any butlding or nesure .-\p';')liml‘iun”: ;

nor add to, cnlarge, move, improve, aher, convert. extend or demotnh any for Permit
building or structure, or cause the same to be dancowitheut lirst obisanng .
building permit therefor from the Buxldml, Inspector. : A
" Any person desiring a building peemit as sequiral by ihis Code shall iy - L
* with the Building Inspector an applu.aunn'\lu refor n \nn\mL vy hlank | .
“Torm 10 b2 furnished Tor that purpose; - . . L
Every uch .vpplw.umn Yor.a permit shall deseribe the: Ll upon wiich
the prnpuu‘tl bumlmg or work s {o be done. ¢nper by Jor blowh il or
- yracl, or simitar pencral description that will Teadily ui\nnl\ and ety
lm.m the proposcd buikhngor work. - - L

LVU\ such '\pplu.llmn shall show lhc vse m nu.np.m( yolalpints ol e « e
-hmhhn[. and sach other rc:m)n.lbk mlorm.xmm s mry he nqun. J v the

»

T BuildingAnspectog. N . . > - I
_ Copics of plans. .md specilications \md a (n( phin showing the b mun ol B

the proposed hmhlmg and of cvcrv‘bmslmg busldmk thereon. shatl iseon) '
.. pany every application for a permit, .md«lmn be Tiled'in doplicine w hahdi

':"~Bu|ldmg Inspector: providéd, however, thist the Building Inapeckon may
- authorize the issuande of a permit wuhnu! pl.ms or specifcations lor ¥k ml
.or ummpm‘mm “work, . ) S . _

Plams shall be deawn to scale vpon \ubwnu.\i puaper or dnih aipd the B
~essential parts shall b‘_ drawn o a scale ofnol fess than tne- iy sy -
0 one foot. . - S . , o
-* Plans and spcufu:'nmn\ shalt bc \)f wau.mnl v.l ity indwote - 1he
‘nature and chamuu of the wark pmpmcd and (0 how (it the B will by
comphied w_)(h anpu(almns strainsheets, stress diagrams und oierding _
cessary, 10 show the cm‘rcunc“ ol the p'un‘. shall accompamy thy l" s S
s whcn uqum.d by 1hc Bmldmb Inspeetor, - .

o Any spcu(u.nmns in which g Lcnual cxpﬂ:wmns RICCRVINI NI elfedt
that " work shall be dond in sccordance wathrthe Building Code™ or “ro the
.sau“ﬁnctmn of the' Building lnqpccmr‘ sh.ﬂl be decmed imporect
mu)mplw. antl cvery reference to this Code Shall he ta e sectimFar sub.
scction applicable to the material to be u«:t.d o ta the method of consteu- U
“tion proposed, - : : e,

All plans shall bear the name, 6f the Architeet. Snuuuml Tnunuu " S
Dungncr (Scc‘/\ppc dix). R : . . e

- i

Sec. 202. The applicanion. plans .md spulhunnn\ filedl h\ i’ qvph- Building .
cynt for a permitshall be checked by the Building Inspectorsmd i loumtbto - Peripits
be in confarmity with. the requirements of s Conde, and atl wther faws o
onlm.mcu applicable thereto, the Bu»ldmglmpulm shall, upnnn umml
.the reguired fee, issuc a permit therefor. .

fWhCn _rhc Bmldmg lmpcclnr SSUEs th p\rmn lu. sl\.nll uulum mo

Latham & Watkins Ltr 10/9/08 Re: Procedural Concerns

Page 145



p4a/9B/2088 ©2:35 7145256953 RD TEASDALE PaGE  02/92
oo : . B : .. N - . )
Secs. 202-204 _ S .
\\n.h approved set of plans and specihicaions \h\!l be rerined by |lu‘ .
Bulding Ispevior as a pubhi; %uml and ong such approvisd ser of plang
' and specilicationys sl be retuied o the ||)n|u..|m which st shall be ke
© 7 on soch wlding or work at all ey during which the work awhnnzed
therchy i< m progress ind shall he opei o inspevtion by pablic olficals.
Such ap proved plans imd specilications shall ot be ¢ h.m-‘ul muchlied we
altered wiiout perniission Trous the Building In\pulm

Sec. 203, Any person desiing a buihhing permit shall, |ho ume of
fihing an upphmnun therélor, as provaded i Sec. 200 of ithis Code. piv to
the . R 8 [UN us (cq\nr(‘\l m this section
(Sec’ Appcmllx) :

Fees

Fora mml vihr monnl L5000 0 tess o Tee.

Fory total v aln.\lmn from $S0. 0w 51 001 w2 ()l) Ice.

Anaddinonal fee oF $2:00 For L.)(h atlhtopal $HXK or Imumn lhcunf
of total valuation o and ing hnhm: $15.000.

An adihitionat fee of $1.00 Tor coch=dditimmat SI'XXM 1 rachon thereny
of wial valudtion 10 and uu.lnahng $50.0010. o i

An ,ummn.nl Ve o S0¢ Tor cach aditiona) STHANE or [rpcnom thuun nli- K

~on viths |hn:|-ﬂu.ubng $50.000. S ! v

The Cityof 0% Lt the County of . UUTTR the St -

ol .\ml the United States nl Anu rici. shall by exenipted
- Fromahe p\ymt, of anty fee Il)t any building }\'rmll N

v T Where work Tor which a_peomit is required by this Code s sturted oy -
) pmu.mlc(l with prior 1o uhl.mmu. sad permit, e Tees abuve: \]nufl(‘d
= shall be doubled. but the payment of such dauble fee shall not felicve iy
. persons Teoin Tully C(!m])l\'ll)}. with the requirements vl this Conle. in 1 the

@ exeeutivn of the work nor Iunn iy uther penultics preseribed herein,
. _ T The Bmhhnb lmpmlur shall keepa prrmancm adeurate accnunt of .|H
T L lees enllected and received under this Code and pive the name’ ol thye
PEISOnS upon whose siceount Ahe same were paid. the -date angd amoung ;%
“thereof, e \hupvnh the loeation of e hunldm[_ ur pu:uw-cs towhichihey

relate, - - ) 2
Inspection - Sec, 2040 “The Building ngpecior shall inspect or cause n be inspeeted -3
and s \nnu\mluv.nlsdnrmglhc ercction, construction. entarging. ahermiop,
Rl‘ps(u‘cd rEPIRng, moving. domolinion, conyersion, necopancy and unclupmnmv

Ihspeelors

‘ .|ll hmldmp andlor-strocturcs nfcrrcd W in lln\ Lodc .md Im .nu.l an the ™

] Nn buuklnn_‘um\lmumn alteration . rc piur or dum)hmm rum.mné
' h\nldmg permit shatl be conmmenced until the permit holder or s aigeng
shalt have-posted the building poomit card in i eonspicunus, pb
Tront prenwses ud in sueh position as to permit the Building Ins
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WOFK. This peninit caa) shall be nmuwmi 9 such P B fe prrest .

Tu:]dm unu} theCenificne of Ogs oy B twn ey e ik : ‘

© Ingpecior, N : :

o The Buding 1ispecion vpen muf weavom ol the poomar el o e .

agent shalt nakie ihe following inspecions of Fepe V Dibhliors st ol

L enher apprin e i portion of e consinytion s oo o o
"~ the parmit hokder or iy 3pent wheitm he s Gz to ol w o

law,

hmmhtion Jnspection, T be mady sy B ey R R baend thy -
necessary harms erctied and when ol mateoals for du toandidaed sy
de ||vtlL\| i the ol . . .

¥ rame Inspection: 1o be made a!u*: thc mnf # Frameng . G o bang P ik
- and bracing 1% in mn%c aiad ah pepeis, cmuﬂmyu Asod wents ape iRy - :
. Stocen Inspertions 1o be mdde afier atl (mhmg o Bokami v pay L
©and Al plnsurmg andesivceo m.umruu; .m.*d'.tﬂ& e weey (e 2ob, iy ln-mu

any SO m wpm:u

Final Inspec o To hx mack uﬁrr fmr‘;“dmg a. {'L'm{kwd Had % casds,

far oerupaney .

MNo owork shail ")c uun-‘ on Ny [‘)iiﬂ Lﬁ the M:Mmf'émlw AR iy
evond- the point indic51e¢ m eah fucrossive spockos witherot i _
‘obtaining the wratea gppiaval al dwe Building Sopas, Sk am ih " "
approval, dhall be grven valy 2l an wispECHen vkl hgne teas peade ¥

eavh suecesa e Iep in the Construciion as sedicatesd try c:f.l.’.t? M. a¥ain e

four nspes R ms. tmer Appendisd,
: RV ETITITR Ty lnl_' see! ur strucadial I OO m)\ o e pat ¢ b Ay Iarei b
: o1 shracwre shaii be vovered o coages Wi HR MY nuinmsy w i osv ey
= " agithaut fiest oblaining (be approval of the Rusding lmfmftw - .

S Analy hmkhng- where glasicr s used five | e g it ety af
permit holdas or hig agend shait nodily the Bmkimr ln"w: oot oy 253
B mmhagkinamm glace and alt pmmmng,wamnt»gw dhebin omvd sy
ihe joh aid no flases shall be :appvht"d \mﬂi uhc w;m:w} o4 . 9!:1'::.4 ' ,
Anspecior his beepslegived. . L) B
Any pessin cogagest iwhe crection os cammp - it 0% Buidiomie . MEIN
andior strucure, exvept Type V' Buikdides andio w;,meh% whveoe B ¥ Eepdnmeridl
Lsunm(cd cost cxeeeds $2P.000 shall emfoy 4 “repistoned ot Saprriaion
S operty qualificd as gperilied  this sex SRy o Shudl caime B cweplin :
anent by the arehinecr, siruipral engiscer oe dcxtgnu of sk Vein gy
_'-pm\'ldcd that the 3oitding Tnspector may sl e ;m?'ruu?u:n -
SON WA hout requiring 3° “regiskest inspecios” when mh;\'.'\m':.nm?'
such gpexial S4pers isins is a0l necesspy. The Busldmy fmpcub Mabs
\‘LSIQHM\ any hur.dum and/0r sIEuC e a8 régiviag » rtits&"ﬂ:&. e
“tor” when deemicd nocessary or where thee e a umm».,md ety r_l
" '\lt'l-\cn oW e mlx or methuds of constrmeton e spaeadod o be s’

o~

o e «Cy,muw inspecion” shall be approved by, mgr\mmjwth. \k'g'»a'g".
ized byaand assigoed 103 pnrncuhf bm}llmg: Ay urm&gf»y ihe Bk
Sm h' Ek Umrcd inspecior shall e mm»m?; wmhcﬂ Su o

e ; o - - ¥,
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*Sécs. 2800-2802 5

' PARTVH, - R
. DETAILED REGUL AnoNA‘. R
(,IIM" <R 28 — EXCAVATIONS, FO()’[IN(,b )\I\D ST
F()UNDAT[ON.S SO e e T

- : . . ¥ - Teen
Sec. 2801 All excavanons for bmldmgs and Lxuv.nuum Wty

lhcrElO ﬁh.lll be protevicd and guarded. againstdanger to hit ang: pryperty. R
‘Al pum.mcm cxcavations shall have (cmlmng wally of masonry uiwin. -0 -8
forced concrete of sufficient sirenpth to Tetain ihe L‘mh.mkmun lm,uhu T

. wirth any smchargcd loads. Np ¢xcavation for any gurpuose. shallexiomt.
withiriconc (1) foot of the angle-of reposc of natural slupe of the sobgndir |-
any footing or foundation. upless such footing or Iound.xlmn i nm pmp

‘-a.‘ erly undcrpmmd oy promclcd against. scr(lcnmnj .

Anv:bcrson causing arr excavation 1o be ma#e on hisown pmrx rr\ wa T »
depth of nwelve (12) feet. or lcﬁs -beJow the prade. shall prowect the- - S
excavation so'that- the soil of adjSimng property will not davie in o sCHIE:
but Shall ot be able for. the expensc of undt.rpn)mng or extending Ih\ - ‘
foundanun u(bufldmp on adwimng propertics where Fis excavatinn is not.
in excess of twelve (12) feet in .depth. Belore commencing the excavation ™~
the owner.shall- n(mfy in wmmg the. awners of demnmg buildings nut fes T e
., thanten (167 days before such excavition is. to be’'madé that the céxcavatiop ~ -

15 (o be mude tind that the adjmmng buildings shuuld -be, protecied The

. gwners of the'adjoining propertiesshall be given access-4o the eivay Aon

Ior ihe purpose.of prou:clmg such ad)omnn_ bmldmp ' SO

Anv person causing an cxcava(mn tobe, m ide cxccedml\ twelve | 2Tt
_ indepth below the, gradc shall protect thé excavatign 50 that the stheinine
soit will not cave in"'ur settle, and shall cxtend’ WHE Toundativn ot any
' “adjoining buildings below the: depthof twelve, (12) feey below prade h.\
oW expenses The owner of the adjoiming buildipgs shall cxtend, he
mmdanons of hn bmldmg 10 a depth-of tivelve ( ) feet bclow Qrade at his
Own EXpense as provided m the prcccdmg ‘paragruph

Seci 2802. Foouings and fnundaunf\s unlcxs \pcuhmlh provided. \h.;H Footlings
be conslruc!cd of masonry or rcmlorccd coneretg. and shall il cases and |
extend below the frost linc. Masonry vrits used i foundation walls il Foundations |
footings shall be Jaid up in Portiand cementimortar, The base arcassol all ' .
N foo(-ngs and foundations shall’ bc pmpomoncd as specilicd in Sulmn-

2306 _ L o

Fuuungs $hall be =0 dccngncd thdl llvc aliow.\blc. bcarmL g.m witof the
sml in tons per squire foot as given below shall notbe oy «.cdul vl as the
p.irn('uhu sl on which the building js o be phu:d \hnv\ sa ):n..mr héiarmy:
cnpa(.ny lh.m lbm spcc;hcd in this Scktion.

Rmk ce T LNt more than ywenty per cen 1 20 )

'v.

. TR of the ultimate crushing \h(.lll,lh al
' ' - “suchrock, - e
S a
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HEALTH AND SAFETY CODE — ENACTED IN 1939

19120. The building department of every city and city and county shall enforce this
chapter within the city or city and county. "Building department” means the department,
bureau, or officer charged with the enforcement of laws or ordinances regulatmg the
crecnon, construction, or alteration of buildings.
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EXHIBIT C

Latham & Watkins Ltr 10/9/08 Re: Procedural Concerns
Page 152



B4/b8/2808 92:06 7145256953 RD TEASDALE PAGE 86/86

HEALTH AND SAFETY CODES - ENACTED IN 1941

19130. No person shall construct a building subject to this chapter unless he has obtained
a written permit for that purpose from the appropriate enforcement agency.

19131. Any person desiring a permit shall file an application therefore with the
appropriate enforcement agency, which application shall contain:

(a) The name and address of the applicant.

(b) A detajled written statement of the work to be done.

19132, The applicant shall file with his application:
(a) A complete set of the plans of the work proposed.
(b) A set of specifications describing the materials to be used in the work., -
{¢) The fee prescribed for filing an application for a building permit.

19133. The enforcement agency shall cxamine the application, plans, and specifications
filed with it by an applicant, and if it appears that the work to be done will not result in a
violation of this chapter, shall approve them and issue a permit to the applicant.
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TITLE X4 BUItoiNG STanDARDS 1

TITLE 2¢. BUILDING STANDARDS

GENERAL PREFACE

Snggestions. Conslruciive eriticism of T5tle 24 of the California
Administrative Oode Indsz is ineited to the end ‘that it be made as
reponsive as possible to the peeds af usars. Address suggestions to
the State Buildioy Standards Commission, 1025 “P* Street, Sae-
taments 14, Califoruio. Possible omissions of any bmilding regulation
daes ot constilnte disapproval, amendment or deletion of any exicting
beilding regulation.

HOW TG CITE

Cite by title number and section vumber, Ezomple: Title 24, Cali.
mﬁ%.mw JEE.»SP&# Cede, Section 14, (Short form: 24 Cul. 4dm.

ode 14), ’

Do this even wheo titing material whith appears in & register
since malerisl io & register iz integrated into the code. Tou mey,
Lowever, refer 10 & particular lssus of A register,

HGW TO USE

The instroctivas which follow are meant Lo be belpfnl fn the use
of Lhia index and code.

Anyone dexiguning, constructing, altering, mowing, or repeiring &
Elructore, whare stats building atandairds are involved, should consult
thie index 2nd code. ANl efective state Teguliations containing {or
relaled 1o or constitusing) buwilding standards as of Jaly 30, 1959, are
referred to herein.

For & quiek referente, Title 24 of the Californiz Administrative
Cods har ten (10) ccenpancy tables in Chapter 2, Sobehapter 1, Article
1, wkich give references lo the detailed regulatione or wlatntar,

After determining the otoupasey group in which the bujlding
fit, you should determing the typs of comeiruction required. If local
fire eomea are involved, consult your loeal fire fome regoirements

The Alphabebiczl Index in Chapter 2, Sobehapter 2, iz an joder
of &ll efeclive atate regulations containing (or related W or consti.
tating) building atandarde of stgte egencies, statulory t0des, and
general laws as of July 30, 1959, Where possible the code sections
are aleo cross-indexed to apprepriate gectiocs in the Oslifornia Ad-
ministrative Code.

Compiled by

Eanany A, Copbrae
Senior Bailding Code Analyst
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2 . Bunoina STiNOARDS TITLE 24

ETATE PUILDING STANDARDS COMMISEION
. HaaJth and Safety Code (Sace. 10800. (3311}

Sreta brilding Srenderds Commissian
Mamben

18000, There ie b Ihw Deparimenl wf Poblie Works a Siste Buildiag
Blaodards Commiadoo eonninting of the Directar of Dubbc Teiks, who shalt be
Lhe chairman ; Wree mebers ta be appointed by and serve &L the pleasvre of the
Governor from mnsor tha proleminze sad hdomvies conerucd with bulldiog oou-
struction, of obom e aball ba ad archizect, cme a structurs) engineer and ons o
coniractor; and Lhtes membery o be sppoioted dr add weve AL the pleagure of
the Covercoe from wnong local goveloment ofisiale “Mbe commismion sbntl et
» vies chaiiman anouslly from asaoog ite temben.

{&dded by State, 1083, Cb, 1300; smended by Btate 1955, (. 1807 -

Regulsiions

1890L Tbhe towmirdon sball adopt, amead nud publish o single eode of all
adeinfetrative regulaliony of stxte aguscies refadpr 1o dalldivg sundasds, whlch
code muy ilnclude, amesd sod prbiled thecels portops of Rald admrpistratce
regulativas ar of appllzable Brilding ¢odez by meens of relereucs.

The tommickion may piblick a0 ipdex and refarunce guids to the sdminictra-
Uva regulabone aad statsles raleling by building macduede The pullicaiion of nech
joder and relerener puide shall not aullily nor sopersede any axinting regulation
lezally adoped by Luy wtxie speocy,

{Added by fitats. 1953, Ch. 150G ; amended tp Bt J0ST, &b, 1735 acvended
by Siate 1859, Ch. 485) . .

Approval

1EB02  Erery alabe officer and swployer s0thoriced by Jow 1o adopt aor rule
o1 repulabisns rddeling Lo or Pipesliop buildiog swadorde shall ds 30 onlp througl
ard with the approml of the commimion. .

PAdded by Boats. 1963, O, 1800 wmeaded by Stals 1089, Oh $95.)

Latent

15903, Tt is the purpos of Lhis parl o provide Lbe means for eliminsting
duplice Jog, Bict e2d L 15 mots building regulationt and ast ta seb-
stilale the conpision Cor e respongidilitiss pow vated by lew is raricac sinte
sgencies. To sl and each state ageocy concerned ekall cootivuse Lo poepare much
boildiog reguladeos as it s suthorised and Scds necessary, bol such regulsiioss
shall sot be efective anidl wpproved by the covuvisdon. .

{Aadded by State [553, Cb. 1500 amwmided by Biats 1959, . 496.)

Daalel af Appreval -

15004, Ton commidoa may withheld angraval ond Mequire shanpe o kA
propored rigvicUos only U 1t fede danficatiou, conllict or overloppiug belween
proposed »1d exirung repulations, ot when the us clatare o arn doex
pot coofoma o Wsat wdeptad Ly the owmimion. Tue cuormiseiow aball oel regoirs
apy substudiive chanTe vnless such change is cecersary Becnuan of daplicstion,
conflict, onzlappiug, somescloture, of atreDgemml, wor May W withbold nppeore|
oz subatanllre grousds slome. Toe commisdsn may advisa all otbey state arentcies
concerned »ith respest to exisUng as well oz proposed repulutfons wnd muy make
recommendatont te ditviowle sondicta s0d fo Osturs sousistency aad wnilormiky of
all ebxlewile building staodsrds,

[Added br Stste. 1853, G 1500 amended by Stats. IV5D, Ch, 4853

Resporulhility

18604. The respomaibility for talorcinr or supmvirise the exborcisg of state
bullding regulations shall remain o vested by law.

[Added by Blatx. 1833, Ch 1500 acnesded by Sture. 1989, Ch. 495.)

Srove 3xllding Stenderds Cods

JB90L  Ths commimion i co-operallon with all stale aguodier coneerned, cheall
tropulgate and yubliel ¢ Jtate Poildior Stacdarde Code whieh shall, when com-
pleted and publiched,. anpersdde all then wxistior regrletioss relafp te building
easdards issaed by inditidusl state sgencles The code may cettaie refzrencer %o

»

TITLE 24 . B pina STannikos ’ 3

stale aws redadiue  building standarin Therealtsr the ODWwiteion DAy Approve
antt pullisl amesdroenis (o Lhe code nat oltener than ouos each B0 daye, azeept that
by threedourtha vote of all fty mexbers the comuission thay £bd that an emerceney
etiols and mey then adopt and publisk smendmentsr sx aerded,

{Added by State. 1853, Oh. [600; amroded Ly Statp 1839, O, 485

189003, Tor the purpope of thde pert the term “boilding tuasdacd ineans
any adopbied atale edminictrative verrlotion pertalaiog to the conmtroctios, slleration
@ iDprovement ol a "bulldlng” as definad @ Seetion IB30S.4,

{Added by Hiale. 1953, Ch. 480.)

180064, For tht purpase of this part “bulldiog” wmesoe sap riructare an to
chich Ciote apeacies hate repulnfury power, built 1ot support, abelber, bousipp ot
swcloiare of pemans, animals, chatiels, equinmest, o property of any kind, and
Ateo oloder siveciorew wheela Lhinga mer ha grown, made, prodeced, Lept,
Sacdled, elored, or dicposed of. AU appendiges, aecemociet, appuratus, applisbsor
aad agmigment buill s or ioetalles as # purt of o bullding or werctare shell be
deetuad to be  part (bersol, byt “uilding” sbull sot includs ey tansel, oine sbutt,
Yighwas, @ bridge, or incdude any Loue treiler or vehicte which conlorma 1o e
Yehicie Oode

(Added by Staie 3569, Cb, 405.)

tempeniollen

JBSOT. 1he members of (Le cooundmion wbzll sexes withaut compessatlon.
Hembers of the nnumieniss who aAre pol state oBSeeie abal] B paid setonl necesars
fravel expen ey,

(4dded by Btats. 1853, Cu, 1500; mncodal Irr Srats. 1950, O, 400.)

P ebiicwtion .

JR308. Tue Npte Building Blandmds Code and all amendments and nublica-
Gous relating chrvelo BNl De publiched v snjtable footelea! fotm aud shall be made
tralable o Ue publie at o rensonalle prica IL aball be the dity of each etate de
partraent saudemied 1nt of each ity or toudie 1o Love 30 Mp-lD-date coniy af the code
oveilelils lor poblic inepection. The code and jls amesdmeate shall be pohlished by
the Dividise of Adminfettative Proceduri dier npprovel by the tomoission.

{Added by Btuts. 1933, Ch. I500: swended by Jtatz 1958, Ca. 4953

Repom
12009, T'he comunitalor «hall Bkaniully tubmit 2 repmt of ite eetivities,
tagether with recommeudalicus for lagixlition, Lo the Goversor and Lhe Lepislatare.
{4died by Stots 1853, Cb. 1500}
Mestbvgn
18910, Al roeetings of e comunlndou ahall be epea and publie
(Added by Beaie 1957, Ch. 2320.) s
Pytards
13911, Al veenrds ol the eomnaimion vhadl b open 1o inzpectisn by the public
dnring regulae 3Ben hovirs,
{added by Stams 1987, Ch. 2220}
TABLE OF ABBREVIATION REFERENCES TO CALIPORMNIA CODES
Ay Code wemncemmn-a 4 Agriealtsent Code

B.and P.Qodesau o Busivess an¢ Profuons Code
Deerine's Geo. Lawe.._ Deeciog’s Celiforols Oeneral Tawy
Ba. Code wuwmnn.. - Educotion Oude

H st N Code .o ... Rartore and Rasigation Code
H. wud 8 Coda covons Heahh sand Safety Code

Tab Codt aacamencona Labor Code

Peo. 004t annoe o Penal Code

Pub. Rea. Cods oa.o. Bublic Resovrees Code

Pob, QUL Code oo .. Public Utilitier Code

V. a0d L Code ee .. Weltave rad Tostituboss Code
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. 4 BonoiNg STARDARDS TITLE M

CALIFORMIA ADMINISTRATIVE COOE

Title Joumoico ...t Goaarsl Providone

Tithe 2m meoimamean ddmivictestion

Tthe S e - Agricelturs .

Tile 4emmacaean . Busines Repulaiioas

Tithe B coiias Bducation

Title S o oo. -t Goversor

Title Voo — o .2t BEwrbove wad Navigation

Title Beencconcmee Departnaat of Industrizi Relatioos N
Ttle Gunimvann e o= lpstitations, Depararent of Nental Hyglane
Titde 10 ——{n

Titla 1o eeacaanas - Law

Tithe LBeamaciiaainan MRAitary and Vaterzop Afaize

Ttde Beemeemneaea Woter Vellclex

Titde Mucomaceamnan Nutural Rasporces

Title 1Buameae e + Peaology and Oorpectious

Ticls 18 Profemisast and Focatiosal Ragalatisse
Titfe 37ecccne mnnaao. Public Health

Tide 1B o ! Pablic Rerenve

Title 1Buccn—...... Pohllc Sately

Ttle BWaeemsmmne ~ Poblic Utiitles

Title Zuvemome e Poblic Works

Title Bamn caaoan o oo Somial Weltare
Fiaxl Minoad
Kaznal, dged Inmitutives
Mesaal, Boerdlog Homes for Chldern aod Aged
Elandards for Childrens Institutions 1o Califerziz
Btasdarde for Doy Nurseriea Ip Ceilomnic
Ereadards {or Bxtatliaded Osmpe ot ChiMeen in

mia
Stasdards {or aternity Homer 1o California
Title 280 e cmnan Waters :

i He waoetnscilen M,Bn-..._u poblbhed.

M D yTIY 0

-ﬂuﬂ.r___!.. o Abe als Gociad Wiklset Woard am an 3 Der of the Calferdls Labdmictmbe Code byb w
st ed paperslely.

TITLE 24, BUILDING BTANDARDS
(Originally filed 3.16.59)
CHLPTER 3. STATE BUILDING HTANDARDN COMMISEION
SowcBaPTI L Gerresl
Astiale 1. Adoploa, Titis, Beope, Bazin asd Adwministration
Attlels 2. Defnitioor vad Abbreviatioss
CHAPTER 2. TWDEZX AND BBFERENCE GUIDE

Broczurrex 1. Ooccrrancer Rastamncn Tamos

drftels 1. DRagal Tared 02 © o
Sopcmartrs T Attuassncat Deonx—Rormsncxs

RETAILED AMALYSIS
Caartee 1. Brurs Bunowwe STANDaids Cou e issny
' Suscearre 1. Genrzarn
Article 1. bmovc.ou_ﬁm_o. Beope, Baris and Administration

Beetdon Reetion a
ti ’ 105, duthasicy
wmwu WJ&MM o . 108. Location of Ofices
108, Puspose ' - 107. Bavlewm or Reconsiderstion

‘TITLE 24 Brate Buiroins Stapanrs Counacsion 5

Artticle 2. Definitions and Abbreviatioon

Baction Hection
40). Ceuend 14 K
402 A +16. N
40 B 418, O
404, C i20, B
405 D {2 v

Caarrex 2. Twpex and Rerzemncs Gowos
Soacrarrer 1. Oocurancr RErexsncs Tisces
Article ). .Requirements Based o Ovoppeney

Bestisa Bsetion

600, Jcengency Reference Tubles {7 Group P Ocoupuncy
fa} Group *A" Owmupaocy {g} Grouwp "Q" Ocoupiner
Mvv Group "B Oscupaccy (h) Growp B Ocovpancy
t) Groap "C' Oecopmacy {i} Groop "I" Oetupsncy
{d} Group "D" Qccopsncy {i} Growp “J" Ovesphragy
{e} Grawp “B" Orwcaparcy .

StBCEAPTER 2. ALTHABETICAL [NDXI—RIrERINCEE

Ceaprez 1. StaTB Bubodnie Stawnaeos Cosaumeston
mqwnmg 1. CGomna,

Artple 1. Adoptizn, Title, Seope, Basisend Administration

101. Adoptisn Subchapter 1 of Cbapter 1 of Title 24 of the
Californin Administrative Code is adopted by the Btate Boilding
Standards Commission under authority of Beetions 18900 through
18921 of the State Health and Safety Code of the State of Californda
{Fled purseant to Ssetion 11980 of the Goverument Code.)

NoTR: Authorily cited for Chaptars 1 wed 2 of Title 24: Sectiona 15900,
18801, 18602, 18808, 1EG04, 13905, 1BS00, 1B908.3, 13G0e.4, 18007, 18008, 15009,
18810, and I801K, Esalth sod Sufsty Cods, :

Hictery: L. Tite 24 ocigicelly Blad §-15-58; efective thircleth day thereairar,

103, Title, These regulations shall be known as lhe “Begula-
tione of the State Bulldiog Standards Commimics'' and thall be aited
a8 such end will be referred to herein as these regnlations,

108. Purpote. Thess Tegulations have been prepared lor ths
purpese of adopting a cingle code of all administrebive regulations of
state agencies pertaining to building standards according to law,

104 Becope. These regulations are intended to provide a zmngle
code of buildhg ctandarde that will efiminate duplication, overlapping
or conflict in state building regulations, but oot o substitute the State
Bnilding Btandards Commimion for the responsibility now veatsd by
law in other state agenciea

31056, Authority. The authority of the Btate Biflding Btandarde
Commission ir conlained in Sections 18900 through 18911 of the Bealth
rod Bafery Code.
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APPENDIX CHAPTER 33

Appondlx Chapter 33
EXCAVATION AND GRADING

SECTION 3304 — PURPOSE

The porpose of this appendix is to safeguand life, lmb, property
ond the public welfara by regulating grading on private property.

SECTION 2305 — SCOPE

This appendix sets forth rvles and regulations lo conivol excava-
tion, grading and earthwork construction, including fills and cm-
bankments; establishes the administzative proceduse for isssance
of permits; and provides for approval of plans and inspection of
grading constraction.

The standards listed below are recognized standards (see Sec-
Lions 3503 and 3504).

3. Testing.

1.1 ASTM D 1557, Moisture-de nsity Relations of Soits and
Soil Aggregate Mixtures

1.2 ASTM D 1556, In Place Density ol Soilg by the Sand-
Cone Mcthod -

1.3 ASTMD2167,In Flace Densiy of Soilabythe Rubber-
Balloon Method

1.4 ASTM D 2937, In Place Dcnsity of Soils by r.hc Drive-
Cylinder Method

1.5 ASTM D2922 and D 3017, In Place Moisturc Contect
and Density of Soila by Nuclear Methode

C  The following Colifornia section replaces ihe correoponding model code s~

2 ranforapplications specifted by lkaw for the Déparunent of Housing ond Com-

munity Development and the Office of Statewids Heolth Planning ond
Developmens,

SECTION 33068 — SCOPE

[ForHCD1,0SHFD 1 &2} This chopter sets forthrules andreg-
ulations to control excavation, grading and earthwork construc-
tion, including fills ond embankments, and provides Jor approval
of plans and inipection of groding consiruction.

SECTION 3308 — PEAMITS REQWMRED

3306.1 Permnits Raqpir;d. Except as specified in Section
3306.2 of this scction, no person shall do any grading withowt fimt
having obtained » gradipg permit from the building official.

3306.2 Exempted Work. A grnding permit is not required for
the following:

1. Whep approved by the boilding official, grading in an iso-
lated, self-connained area if there is po danger to private or public
property.

2. Ancxcavation below finished grade for basements and foot-
ings of a building, retaining wall or other structure suthorized by &
valid building permit. This shall not exempt any fill made with the
material from such excavation or exempt any excavstion having
an wnsupponed height greater than 5 feer (1524 mm) afiey the
completion of such stractare.

3. Cemelery graves.

INd IWASV3AL G

" Whenever the.buildin

4, Refwe disp trolled by other
5. Excavations for wells or funpels or ytilities,

} siles ¢ A

6. Mining, quarrying, cacavating, procaasing or stockpiling of
rock, sand, gravel, aggregate or ¢y where oslablished and pro-
vided for by law, provided such optrations do not affect the lateral
support or increace the stresaes in or pressure upon any adjacentor
CONtIEVOUS propery.

7. Exploratory excavations under the direction of soil engi-
neers o engineeving geologists,

8. Ancxcavationthat(1)isless than 2dect (610 mm)in dopthor
(2) dota oot caeate a cut slope greater then 5 fect (1524 mm) in
height and sieeper than 1 unit venical in 1% units horizontal
(66.7% slope).

9. A fillless than 1 foot (305 mm) in depth and plac:d on paty-
ral torvain with 3 slope flatter than 1 unif vertical in 5 units honi-
zontal (20% slopt), ox Jess than 3 feet (914 mu} in depth, not
intended i support sirachures, that does not excted 50 cublc yasds
(38.3 m’) on any one.lot snd docs not obstrect a drinsge couree.

Exemption from the permit of this chaptcr shall
not be doemed 10 grant avthorization for any work o be dons in
any manner in violation of the provisions of this chapter or any
other laws of ordinances of this jurisdiction.

SECTION 3307 -~ HAZARDS

g official dete that any existing exca-
vation or emblnbmm or fill on private property has become a
hagard to life snd imb, o1 endangert propeny, or sdversely affocis
tha safety, use of mbﬂ»ty of & poblic way or drainage channel, the
owner of the propesty Upon which the excavation or fill 13 Jocated,
or other peison of apent in control of axid propeny, upon receipt of
nolice in writing from t the buildisg official, shall wnhm the period
specificd therein yopair or eliminal such or embank-
went 1o eliminate the hazard and to be in conformance with the re-
quirements of this wde.

SECTION 3308 — DEFINTIONS

For the purpoaes of thia appendix, the
shall be construed a3 specified in this section.

AFPROVAL shall mcan that the proposcd work ot completed
work conf 1o this chapter in the opinton of the building offi-
chl.

AS-GRADED is the extent of surface conditions on counple-
tion of grading.

BEDROCK i3 in-place solid rock,

BENCH s » relatively Jevel step excavated into canth material
on which fil) is to be placed,

BORROW is carth material scquied from an off-gite locaton
for use in grading on a site,

CIVILENGINEER ic a professional engineer registered in the
stale to practice in the field of civil works.

CIVIL ENGINEERING is the application of the IuWWIedge
of the forces of nature, principles of mechanics and the propestics
of materials to rhe cvaluation, design and consiruction of civil
works.

definiki

listicd hercunder
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APPENDIX CHAPTER 3)

COMPACTION is the densification of » fill by mechanical
means.

EARTH MATERIAL is any vock, natural soil or fill or any
combination thercof.

ENGINEERING GEOLOGIST is a geologis! experienced
and knowledgeable in engineering grology.

ENGINEERING GEOLOGY is the application of geo)ognc
knowledge and pnnctp)es in the inv igation and evaly of
naturally occurripg rock and soil for use in the design of civi)
works.

EROSLION is the wearning away of the ground surface a6 & result
of the movement of wind. water or ico.

EXCAVATION is the mechanical remova) of earth marerial.

FILL is a deposis of carth matcriad placed by anificial means,

GEOTECHNICAL ENGRNEER. Ste “soils engincer.”

GRADE is the vertical Jocation of the ground surface,

Exlsting Grade is the grade prior 1o grading.

Finkh Grade is the final grde of the site that conforms 1o the
approved plen.

Rough Grade is the stage at which the grade npp«onmuely
conforms o the approved plan,

GRADING it any excavaling o1 filling or cambination thertof.

KEY is a designed compacted (il placed in a trench cxcavated
in carth material bencath the toc of a proposcd it slope.

PROFESSIONAL INSFECTION is the inspection required
by this code 10 be performed by the civil engincer, soils cagincer or
engincering geologist, Such insptcrions include that performed
by persons suporvised by such engineers or geologiste and shall bo
sufficient to form an opmion velating 1o the conduct of the work.

SITE is aay lot or parcel of Jand or contiguous combination
thereof, under the anme ownerhip, whete grading is performed or
permitted.

SLOPEis aninclincd ground surface the inchnathion of which is
expressed as a fatio of horizonts] distancs so vemicel distance,

SOIL js naswrally secorming superficial deposits oveilying bed-

rock,

SOILS ENGINEER (GEOTECHNICAL ENGINEER) is
an enginoer experionced and kmwlcdgeabl: in the practice of
20ily engineering (geotechnical) engineering.

SOILS ENGINEERING (GEOTECHNICAL ENGI-
NEERING) is the application of the principles of 30ibs mechanics
in the investigation, evelvation and design of civil works involv-
ing the vee of earth materials and the inspection or testing of the
construction thereof.

TERRACE is a relarively Jevel siep constructed in the fnce of
graded slope surface for drainage and mainienance purposes,

SECTION 3309 — GRADING PERMIT REQUIREMENTS

3309.1 Permite Required, Excopt as exempted in Seetion 3306

of this epde, no person shall do any grading without first obtaining

a grading ptrmit from the building official. A separate permit shal)

%}:lobmned for each six, and may cover both cxcavstions and
8,

3)09.1 Application. The provisions of Section 106.3.1 are
spplicable to greding. Addinonslly, the application shall state the
estimated quantitics of work involved.

1-308
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33093 Gradhag Desigaation. Grading in cxceasof 5,000 cubic
yards (38235 m?) shall be performed in accordance with the ap-
proved guding plan prepared by a civil engineer, and shall be des-

sgnated as “engincered grading® Grading involving less then-

5,000 cubic yards (3825 m?) shall be designated “regular grading™
unlesy the permittee chooses to have the grading performed.as en-
gincered grading, or the building official determine that special
conditions or unvoval hazards exist, in which case grading shall

conform to the r ts for engi dp g

33094 Engmeeud GCrading Requirements, Application fors.

grading penmit shalf be acmmpamcd by two sets of plans and
specifications, and PP g data ¢ ing of a soils g
Ing report and éngincering gcok:gy yeport, Thc plans and specifi-
cations shall be preparcd and signed by an individeal licensed by
the stase (0 prepare such plans or specifications when required hy
the building official.

Specifications shall comain information covering construction
and material requirements.

Plany shall be drawn to scake upon substantial paper or cloth snd
shall be of sufficient clarity vo indicate the naturc and extent of the
work propored and show in detail thay they will conform to the
pravisions of this code and all relevant laws, ordinances, rules and
regulations. The first sheet of each set of plans shall give location
of the work, the name and address of the owner, and the person by
whom they were prepared.

_ The plans shall includs the following information:
L. General vicinity of the proposed site.

2. Property limits and accunate contours of existing grovnd and
detsils of terrain and a1c2 drinage.

3. Limiting dimensions, slevations or finish contours 10 be
achicved by the greding, and proposed drainage channels and re-
lated consmruction

4. Detailed plane of 8l sucfoce 3nd subsurface drsinage de-
vicea, walls, cribbing, dams and other protective devices to be
constiucted with, or as 4 part of, the proposed work, together whh
a map showing the drainage ares and the catimated runoff of the
area served by any drains.

3. Locados, of any bulldings or smucivres on the propeny
where the work is to be performed and the Jatation of any beikd-
ings or structures on land of sdjacent owners that are within
15 feet (4572 mm) of tha property ox that may be secked by the
proposed grading operations,

6, Recommendations included in the soils engincering repon
and the enginecring geology repnrt shall be incomporated in the
geading plans or specifications. When approved by the building
officie), specific recommendations contrined in the soils engi-
oeering report and the enpgineering geology report, which are
applicable 10 prading, may be included by reference,

7. The dates of the soils engineering and enginoering geology
teports together with the names, addresses and phone numbers of
the firms or individuals who prepared the sepons:

3309.5 Soily Engincering Report. The 50ils cagineering repon
required by Secvion 3309.4shallinclude datasegarding the nature,
distribution and swemgth of existing soils, conclusions and
recommendations for grading procedures and desiga criteria for
corrective measwes, including butivess fills, when necessary, and
opinion on adequacy {ov the intended use of sites 1o be developed
by the proposed grading as affecred by soils enginecring facton,
including the s1ability of slopes,

3309.6 Engincering Geology Report. The engincering geolo-
EY repon required by Section 3309.4 shall include an sdequate
deschiption of the geology of the site, conclusions snd recommens

EGG9525P 1L
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dutions regaiding the effect of geologic conditions on the pro-
posed devz)opmcm. and opinion on the adequacy for the intended
use of sites 10 be developed by the proposed grading, as affected by
geologic factorn,

33087 Loquohcdon Smdy 'Du: building official may require 3
geotechnical investigation in accordance with Sections 1804.2
and 1804.3 whes, during the covrse of an inveanigation, all of the,
following conditions are discovered, the 1epon shall sddress the
potential for liquefaction:

1. Shallow ground watew, 50 feet (15 240 mm) or less.

2. Unconaotidated sandy slluvium.

3. Scismic Zones 3 and 4,

33098 Regular Grading Requirements. Each application lor
s grading permit shall be accompanicd by a plan in sufficiont clar-
\(y to imdicate the npturo snd saisnt of the work. The plans shal
give the location of the work, the name of the owner and the name
of the porson who prepared the plan, The plan chall inchide the fol-
Jowing information:

1. General vicinity of the proposcd site.
2. Lieiting dimenaions and depth of cot and il

3. Location of any buildings or structures where work is to be
ormed, and the location of eny buildings or strocrrcs Within
15 feet (4572 mm) of the proposed grading.

3309.9 Issuance, The provisiona of Scction 106.4 are applicable
10 geading pevmids. The building official may require that prading

APPENDIX CHAPTER 23

operations and project designs be modlficd if delags occur which
incur weather-gensiated pmhlems not considered at the timg lh:
permit was isaued.

The building officlal may require pmfeuion:l ingpection and
testing by the soils engineer. When the building official bas cause
t0 believe that geologic factors may b involved, the grading will
be required 10 cooform to engincered grading.

SECTION 3310 -- GRADING FEES

J3310.2 Genersl. Pees shall be aascased in accordance with the
provisions of this section of shall be va sct forth in the fee schedule
adopted by the jurisdiction.

3310.2 Plan Raview Feer. When a plan or other daw ate re-
guired to be submitted, a plan review fes shalibe paid stibe fime of
submitting plans and specifications for review. Said plan review

fee shallbe as set forth inTable A-33-A, Separate plan review fees

shall apply 1o retaining walls or major drsinage strociures as re-
quired elsewhere in this code. For excavatinn snd fill on the same
site, the fee shall be based on the volume of excavation or Hll,
whichtves is grealer,

33103 Grading Pennit Fees, A fec for cach grading permit
shall be paid 10 the building ofticiol as set forth in Table A-33-B,
Separate permits and fees shall apply to retaining walls or mejor
drainage siructires a3 required clsewhert in this code. Thers shall
be no sepatate charge for standard tervace draing ond similar facili-
1ich.

TABLE A-33-A—GRADING PLAN REVIEW FEES

S50 cubic yands (382 mPyorlens ......... .. .. ) No lce
51 10 100 oubio yards (40 m3 10 765m%) ... ... ...... . $0.50
10 10 1,000 cubic yards (772 m w0 764.6m%) .. ........ 37.00

1,001 10 10,000 evbic yards (765.3 m 1o 7643.3 m") . 49.25

: 10,001 1o 100,000 cvbio yarde (7646.3 w¥ 1o 76 455 n¥)—$49 25 for tha firnt 10,000 cubic yards (ms s .v.&), plvn 11450
( Tor oxch addirional 10,000 yards (7645.3 o) of traciion thereot.

100,001 v 200,000 cobic yards (76 456 m” 1o 152 911 m")—$269.75 for the firs) 100,000 cubric yards (76 455 m ), plus I

- $13.25 or cach sdditional 10,000 cobic yards (7643.5 m”) of Inaction thereo,

200,001 cubie yards (152 912 n~) of mors—$402.25 for the Bt 200,000 cubic yards (152 911 w), plas 5725 for each
sddirions 10,000 ewbic yurds (76455 m?) or fraciion theecof.

Otber Feos:
Additions] plan review requirsd by dditions vt revisions o approved plamy ... ... ..., $50.50 por bowr® | |
(minimum charge—one-hall hmn)

*On the toiad howrty cost w the jorisdiction, Whichever is tho geoatest, This cottshall inchude suptrvision, oveshead, pquip-
mens, howtly wages and fringe benefirs of the employees involved,

lan’

1-409
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TABLE A-32-B—GRADING PERMIT FEES?
F'ST)mbicym(BB.lm’)mlm..........‘......,......A....,,...-.»-..,.......‘......' ....... 321.30
e v
B e O T e T T T 37.00

101 01,000 cubic yard (77.2m7 10 7646 m~Ty—3$37.00 Sor the firss 100 cubic yarde (76 ml)plunuommnm.m
) 100 cubie yards (76.5 mY) or traction ihereol.

1,001 ¥ 10,000 cubic yards (763.3 m7 10 71645.5 mYy—3 194, 50 for 1he fira1 1,000 cubic ysnds (764.6 m®), pius 314,30 for
each sddtitions) 3,000 cobic Yards {764.6 m?) or fraction theveof,

10,00240 100,000 cobicyards (7646.3m 1076 455 m3)——3323.00for1he first 10,000 cobic yards (76435 m7), plus $66,00
fou each sddhional 10,000 cubic yards (7645.5 m®) or fraction thereol.

100,001 mbmpnh (76 436 m¥)or mova—3819.00forthafirt 100,000 cubicyards (76 455 ), plvs $36.50for oach sadi.
nional 10,000 cubic yards (7645.5 m’) ot fracrion thereof,

2001 CALFORNIA BUILDING CODE

Other Enapectiany.ond Fees:
L lnptmonl euiside of noma) tasiness

3 :::Eguuu loc which o fee ix npee\ﬂqlly
icatea
{minimem chage—one-balf hour)

................................. $50-50 per )mvm-l

[ e b bee
gnuimuchnso-—mhun
nnvpttuon k“ spcascd W upmmomol

e iiiaeees SSOMWMNJ

Gt P

$50.50 pey howr?

WThe Jeo for & grading pesmit anthorizing sdditional work to thet under & valid permit shall be the difforence borween the fee
poid For vie orfginal pormb and the fee shown for 1o emlie projecs

207 vhe woind bowsly cosb vo ihe' jurisdiction, whichover §3 the grestesl, This cox shall mdude upervision, nv:nmd,
cquipmont, bourly wages and fringe benefs of the employces involved.

SECTION 3311 — BONDS

The building official may require bonds in such form and amounu
ac may bs deemed necessary 1o encure that the work, if not com-
pleicd in accomdance with the approved plans and specifications,
will be correcied to eliminaie hazardous conditions,

In licy of a surety bond the ap ’J)hcam may file a cash bond orin-
strument of credit with the building official in an amount equel to
. that which would be required in the surety bond.

SECTION 3312 — CUTS

13111 Genersl Unless otherwise recommended in the sp-
proved soils engineesing ot engincering geology repont, cuts chall
conform to the provisions of thia section,

In the absence of an spproved soils engincoring repon, shose

provisions may bo waived for minor culs not intended 1o suppont
alruciures,

A312.2 Sope. The slope of cut surfaces shall be av steeper than
iy 3afp fos the intended use and shall be no steeper than I unit verti-
calin 2units horizonial (50% slope) unless the permities furnishes

a soils enginctring or sn engincering geology report, o both,

stating hat the aite bas been investigated and giving an opinion
that & cut a1 stecper slope will be stable and not create 3 hazard w
public or private propesty.

SECTION 3313 — FILLS

3131 General. Unleas otherwise recommendod in the sp-
pmved soily enginsering repon, fills shall conform to ihe provi-
sions of this section.

In the absence of an spproved soils engineering repon, these
provisions may be waived for minor fills not intended to suppon
structures,

331).2 Prepamtion of Ground. Fill slopes shall not be con-
structed onnatoral slopes steeper than 1 unit vertical in 2units hor-
izontal (S0% slope). The ground swrface shall be preparcd to
receive il by removing vegetation, noncomplying fitl, topsoil

1-410
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snd other unsuitable materials scarifying 1o provide a bond with
the new £l and, where slopes are steeper than ) unit vertical in
Svaits bonzonlal (20% slope) and the beight is greatet than 5 feet

(1524 l!lm) by benching Snto 3ound bedrock or viher competent

material as dodeomined by the soils engineer. The bonch under the
toc of a fillon aslope stecper than L unit yerticalin § paits horizon-
tal (20% slope) shall be avleass 10 feet (3048 mm) wide. The area
beyond the toe of fill shall be sloptd for shoet overflow or a paved
Jdnain shall be provided, When fill is to bo placed over a cut, the
bench under the toe of fill shalibe at least 10 fee1 (3048 mm) wide
but the cut shall be made before placing the fill and acceptance by
the soils engincer of enginccring geologiat or both as » soitable
foundation for fill.

3313.3 Fill Material. Detrimental amounts of organic material
shall not be peemitted in fills. Excopt ss permitted by the building
official, no rock or similar imeducible moterial with 2 maximum
dimonaion greater than 12 lnchcn {303 mm) shall be burled or
placed in fills. :

EXCEFTION: The building official may permi) placomen) of
targervock wheathe noilungiml pmpq)y devizen = mathod of placs-
ment, snd vons) Jyinspecisitsp) dapproventhe illata-
bility. The l’elan' mndlloom shalt alm apply:

1. Prior 10 isvance of the grading permit, posential rock disposal
aread dhsll be delinesied on the gading plan. -

2. Rock skzes grester Than 12 luckes (303 mm)in maximum diman-
siog shall be 10 feot (3048 min) o more below-grade, mesmred venk
cally.

3. Rochs shall be placcd a0 as w aaare filling of alf volds with
weli-graded soi.

33134 Compactlon. Allfills shall be compacied 10 2 minimum
of 90 pescent of meximum deacity.

3125 Slope. The slope of H) suifaces shall be oo stooper than
is safe for the intended vse. Fill slopes shall be oo s1eepey than
1 wnit verical in 2 units horizomal (50% alope),

SECTION 3314 — SETBACKS

3314.1 Genernl. Cut and fill slopes shall be s¢t back from site
boundaries in accordance with this section. Seiback dimensiony
shall be horizontal distances measured perpendicular 1o the site

€569525P 1L
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bountdary. Sewback Jimensions shall be as sbown in Figure
A-33-1.

3314.2 TopofCutSlope. Thetopof culslopes shallnot be made
acarcr 1o a sile boundary Hne than onc fifth of the vertical height of
cui with 3 minimum of 2 feet (610 mm) and a maximum of 10 feet
(3048 mm). The setback may need to be increased for any required

inlcrceplos drains,

3314.3 Toc of Fill Slope, The toe of fill slope shal) be made not
nearer $0 the site boundary line than one half the height of the slope
with » mintmum of 2 feet (610 mm) end » maximum of 20 Tect
{6096 mm). Where 3 fill slope ik to be locsted vess the site hound-
ary snd she sdjacent off-site propenty is developed, special precau-
tona shall be incorporsied in the work a3 the building official
deemanecessary to protect ibe adjoining propenty from damago as
aresultof such grading. These precautions may include but ase not

" limited to: o

§. Additiona) setbacks, ‘ '

2. Provisios for retaining of slough walls,

3. Mechanical or chemical reatment of the )} slope surface to
minbmizE crosion.

4. Provicions for the control of surface walers.
3314.4 Modification of Slope Location, The building official
wmay approve aliemate setbacks. The building official may require
an investigation and dation by & qualificd engincer or

engineening geologist 10 demonsivate that the intent of this section
has been satistied.

SECTION 3315 — DRAINAGE AND TERRACING

351 General Unless otherwise indicated on the approved
grading plan, drainage facilities and wervacing sha}l conform to the
provisions of this aection for, cut or fi}) slopes steeper than 1 unit
vertical in 3 unius horizontal (33.3% slope).

1153 Termace. Terraces ot deast G1eet (829 mm) in widihahall
be cetadlished st not mare than 30-fool (9144 mm} vertical inicr-
vals on all cut or fill slopes xo contvol furface drainage and debris
except thet where only onc lemace it reqguited, it shall be at
midheight. For cul or fill alopes gresies than 60 feet {18 288 mm)
and up to 120 fcet (36 576 mm) in vertical heighy, one tsrmace at
approximaicly midheight shall be 12 feet (3658 mm) in width,
Terrace widths and spacing for cut and fill slopes greajer than 120
feet (36 576 mm) in beight shald be designed by the civil engineor
and spproved by the building official, Suitable access shadl be pro-
vided Yo permit proper cleaning snd maint

Swales or ditches on terraces shall have & minimum gradient of
$ percent asid must be paved with reinforced concrete not Jess than
3 inches (76 mm) in thickness ov an approved cqual paving. They
shall have a minimom depth at the deepest point of } foor (303
mm) and a minimum paved width of 5 feer (1524 mm).

A single run of swale or ditch shall not coliect runoff from a rid-
utary area exceeding 13,500 square feet (12542 mi) (projecied)
withouy discharging into » down drwin.

3313 Subsurface Drainage. Cut and fill slopes shall be pro-
vided with sbbsurface dralnage as necessary for stabilily,

3315.4 Dispoasl, Al drainage facilities shall be designed to
canvy waicrs 1o the ncarcat practicable dninsge way spproved by
the building official or other appropriate jurisdiction as 2 safe
place to deposit such weters. Erosion of ground in the arca of dis-
chirge shall be prevenied by installation of noncrosive down-
drains ot other devices,

Jwasvit ad

" the civil onginecr, soily

APPENDIX CRAPTER 33

Building pads shall have a drainage gradient of 2 percent toward
approved disinage facilitics, vnlcss weived by the building off-
ciel,

EXCEPTION: The gradicnl from the boilding pad may be | pey-
centif wll of ihe following condilions exist ihraughout the permis area:

1. No proposed fils are gresser than 10 fret (3048 mm) in mai-
mum depth. e -

2. No proposzd finish cul of fill thope faces have » ventical height
in excrss of 10 feet (WO48 mm)

3. No axining slope Tacer stoeper ihan 1 unil venicsl in 10 vniss
horizomal (10% slope) huve » vorticst height in exerss of 10 frei (3048
mm).

3315.5 Interceptor Drains Paved interceptor drains shall be

. initalled slong the lop of sll cxn slopes where the tributary drain-

agearea above slopes towerd tho cul and has a drainage path great-
crthan 40 feet (12 192 'mm) messured. horizootlly. Inktrecpror
drains shall be paved with 2 minimum of 3 inches (76 mm) of con-
crete or gunite and veinforced, They shalt have a minimom depth
of 12 inches (305 mm) and 3 minimum paved width of 30 inches
(762 mm) measured horizontally across the drain, The slope of
drainm $hall be approved by the building official.

SECTION 3218 — EROSION GONTROL

3316.1 Slopes, The faces of cut and fill slopes shall be prepared
ond maininined W0 coniro) agpinst ¢rosion, This control may con-
sist of effecrive planting, The prolection for the slopes shall be in-
stalled as soon as practicable apd prior to calling for finai
xpproval, Where cut slopes are not subject to erosion due Jo the
e105ion-vesi chavacler of the malerials, such proteciion may
be omitued.

3316.2 Other Devices. Where necensary. check dame, cribhing,

- riprap or other dovices or methods shall be employed 10 coatrol

erosion and provide safcty,

SECTION 3317 — GHAblNG INSPECTION

IM7.1 Geoeral Grading openations for which a permit is
required shall be subject to inspection by the building official.
Professional inspection of grading operations shail be provided by
gineer and the tngincering geologiet res
12ined 1o provide such services in necordance with Section 3317.5
for engineered gradiog and a8 regquited by the building official for
regulas grading

33172 Civl) Englneer. The civil engineer shall provide profes-
sional Jnapection within such engincer’s arca of technical spe-
cialty, which shall consior of observation and review ss w0 the
eslablishment of line, prade and surface drainage of the develop-
ment area. I revised plans are required during the.course of the
work they shall be prepared by the civil engineer

33173 Soils Engineer. The soils engineer shall provide profes-
sional inspection within such engineer’s area of lechnical spe-
cislty, which sha¥l include ohscrvation during grading snd ziting
for required compaction. The soils eaginccr shall provide sutti-
cicnt obscrvation duriag the prepsration of the namenl ground and
placement and compaction of the fill 1o verify that such work is
being performed in accordance with the conditions of the ap-
proved plan and the appropriate requiremonts of this chapter, Re-
vised recommendations relating to conditions differing from the
approved soils cagincering and engineering geology reponts shall
be submilted o the permitice, the buiiding official and the civilen-
gineer. :

3317.4 Engliteering Gealogiat. The ing geologist shalt
provide professional inspection within such engineer's area of
wechnical specialty, which shall include professional inspection of

1-4n
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the bedrock excavation 1o determing H condithons encountered are
in conformance with the approved repont. Revised rcecommenda-
tions relating to conditions differing from the approved engineer-
ing geology repory shiall be subminted to the soils enginees.

33175 Permittee. The permitice shail be recponsible (ot the
work o be performed in accordance with the spproved plane and
speciticalions end in conformance with the provisions of thiy
code, snd the permitiee shall engage consultants, if required, 1o
provide professions] inspections on » fimely basis. The permittee
shall act a3 a coordinatoy botween the comsuliants, the contracior
and the building official. In the event of changed conditions, the
perminee shall be respoasible for informing the building official
of such chaoge-and shall provide sevised plans for spproval.

33176 Pullding Offctal. The building official shall inspect the
project at the varioud stages of work roquiring approval o deter-
ming that adequate control is being exercised by the professional
consultanta,

3317.7 Notification of N pliance. 1, in the counc of ful-
filling theivrespective duties undar thia chaplcs, the civil enginzer,
the soila engincer o the cngineening grologist finds that the work
is notbeing done in conformance with this chapler o the spproved
gradisg plans, the disciepancies shall be reponed immediately in
wilting to the penmittec and to the buildisg official.

33178 Tesnster of Responsibility, If the civil eagineer, the
soils engincer, of thie engincering g:olo;m of record is changed
during grding, the Work ahihi be 2t d until the 1¢pl
haz agreed in writing to accept their respomibility “within the area
of technical competence for approval upon completion of the
work, 1t shall be the duty of the permitiee to notify the buliding of-
ficial in writing of such change prior 10 the recommencement of
such grading.

" SECTION 3318 — COMPLETION OF WORK

3318.1 Final Reports. Upon completion of the rough grading
vrork and at the final completion of the work, the following reports
and dRwings snd supplomenia therota are required for enginesrad
grading or when professional inspection is performed for regulat
grading; 23 applicable.

1-412
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1. An es-bullt grading plan prepared by the civil engineer re-
tained ro provide such scrvices in accordance with Scction 3317.5
showing original ground surface elevations, ss-graded ground

surface elevations, tot drainage patiems, and the locations and ele-.

vations of surface drainage facilities and of the ovtiets of subsur-
face dsaing. As-construcicd locations, cleyations and details of
subsurface drains shall be shown as seported by the soils engineer.

Civil eogineers shall srate that 1o 1he beat of their knowledge the
work within their area of responsibitity was done in accordance
with the fing) approved grading plan.

2. Ageport prepared by the s0ils engincer retained to provide
such services in sccordance with Secion 3317.3, mdudmg locar
tions and tlevations of field density tests, summaring of field and
laboratory tests, other substantiating data, and comments on any
changos mada during grading and their cffnc! on the mcommends-
tions made in the approved soils Engineéring investigation report,
Soils engincers shall submit 2 statement thay, to the best of their
knowledge, the work within theis arce of responsibilities is i ac-
cordance with the approved .loilnngineenng repont and applica-
ble provisiont of thic chapter.

. A repont prepared by the engineering geologist retained to
pvowﬁe such services in accordance with Section 3317.5, includ-
ing a finp} description ofthe geology of the sitc snd any ncw infor-
mation dhcloscd doring |hc gudmg and the cffect of same on

Y P d in the approved grading plan. En-
gincering geologiats shall submit a statement that, to the bost of
their knowledgs, the work within their aroa of responsibility is in
accordance with the approved engineoring geologist repors and
applicable provisions of this chapler,

4. The grading contracwor shall submit in a form prescribed by
the building oFfizial & statement of conformance to soid as-built
plan shd the specitications,

3318.2 Notification of Comepletion. The permittee shall notify
the building official when the guding opculion it ready for final
mspccuon Final approval shall not be given untilail work, mclud
ing inctallavion of all drainage facilities and their protecrive de.
vicoa, snd all erosion-contral measwres have been completed in
accordancc with the final spproved grading plan, snd the required
reports have been submined.
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History Ao, Burtsg0 6. Symen AR s, . s ST

The following is a summary of key events relatad to building standards and the BSC. This hislory hgbs to explain
the development of the current processes by which building siandards are adopted, approved, published, used as
design and construction requirements, and enforced.

1905 .
One of the earliest attempts to unily cedes on the national level was tho National Board of Fire Underwriters
successhully promoting a "Recommended National Building Code.”

1909
The first public building law enected in Calilornia was called the State Tenement Housing Act.

1913

The State Division of Immigralion and Housing and the Stete Division of Safety were created. Each had separate
regulatory authority thet esteblished the unfortunate precedent of having different state departments responding
individually to specific building problems that had statewide impacts.

Back to Top of Page

1927 '

The Pacific Coast Building Officials — now the International Conlerence of Building Officials {(ICBO) — published
the first Uniform Building Code (UBC). The ICBO family of Uniform Codes has been adopted by reference or has
been used as a pattern by most focal governments. The UBC established uniformity of building codes in
California. : :

1933

The Field Act became law as 2 legislative response to the Long Beach esrthquake. The Act assigned
responaibility for the design and conslruction of public schools to the State Architect. This is an example of @
separate regulatory authority adopting building stendards in its own litle - in this case, Tille 21.

1949 -
House Resolution No. 183 established a panel (o study the building code issue and repori back 10 the Legislature,
One of the comments in that report was:

The state has no onpe agency concerned principalty with building regulations. There are at least len
state agencies having some degree of authority in this field, and not one of them is responsible for
\aking the lead in coordinating the aclivity of alt of them. This produces two kinds of confusion —
conflict between state agencies themselves and too many kinds of relationships between state and
local agencies. There is no consistent pattern for defining the relative responsibility of the state and
local agencies in enforcing state regulations.

Back 1o Top of Page

19853

The inftial Stete Building Standards Lew was enacled {Chapter 1500, Statules of 1953), As originally enacted, the
law astablished a California Building Standards Cormmission with limited powers to control the building standards
regulatory process. The Commission could not question the substanlive provisions of the code if # found lechnical
defecls or that the provisions would have a negative impect on the public. Also, the Commission had no control
over the filing of & building standard with the Secretary of Stale, and no appellant powers. Becausa of its limitad
powers 1o control the building standard regulatory process, the Commission was unsuccessful in its altempts to
resolve longstanding probleras that made it almost impossible tof users of the code 10 understand and comply with
s requirements.

Buliding standards continued to be buried in different litles of the California Administrative Code: OSHA in Title 8,
Health in Tille 17, Fire Marshal in Title 19, Hospitals in Title 22, etc. There was no codification or indexing, with
standards scaftered through the 30,000 ptus pages of the California Administrative Code, Enforcement was

http://www.bsc.ca.gov/abt_bsc/abt_hstry.htm 4/8/2008
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complicated, cosily, and in some cases, nonexistent.

1957
The Senale Interim Cornmittee on Governmental Organization reviewed building standards and reported:

The hendicaps under which the Calilornia Building Standards Commission operates emphasize the
inadequacy of haltway measures. The promuigstion of the $1ale Building Standards Code would
eliminate some of the confusion resulting from uncoordinated building regulations issved by the
various state sgencies, but would not be a substitute for en integrated depastment or agency with
the responsibilty for administration of the Stale's building laws activities.

1970
SB 952 (Moscene) proposed lo create a Board of Building and Safety with sole authority to adopt busding
standards. It was opposed by the stale agencies who were adopling building stendards. It was vetoed.

Back to Top of Page

1972 :
The Hospital Seismic Safety Acl was a legislative response to the San Femando earnthquake of 1971. The Act
provided for state~requlated design and construction of certain emergency heatth facilities. The regufations were
placed in Title 22.

1973 :
AB 2265 {Greene); an adrinistration bill, would have abolished the Depatmant and Commiasion of Housing and
Community Developinent, and created a Depariment of Building and Safety. It did not pass.

1975 .

The Warren-Alquist State Energy Resources Conservalion and Development Act was based on a legislative
finding that the repid growth rate in the demand for electric energy was in pant due ta wastelul, uneconomic,
inefficient, and unnecessary uses of power. A continvation of this irend would have resulted in;

-» The serlous depletion or irreversible commitment of energy and land and water resources

- Polential threats 10 the state’s environmental quality

The Leyislature also found there was a pressing need to accelerale resesrch and development of alternative
sources of energy. This policy resulted in a situation where more than 20 agencies, ranging from the Barbers’
Licensing Board to the State Architect, can adopt building standards and publish them in the separate titles of the
California Code of Regulations.

Back 1o Top of Page

41978

To correct the problems and confusion resulting from the uncoordinated proliferation of conflicting, duplicale, and
overlspping state regulations, SB 331 (Robbins) (Chapter 1152, Statutes of 1979), effeclive January 1, 1980,
provided the Commission with broader powers.

As aresult of SB 331, all proposed building regulations adopted by verious stale agencies must be reviewed and
approved by the Commission before the regulations have any force or effect. Furthar, the legisiation called for all
building standards lo be removed from olher titlas of the California Code of Regulstions and put into a single code
— Title 24 — that the Commission is responasible for codifying and publishing. In addition, since Jenvary 1980, the
Commission is charged with reviewing proposed regufations lo make sure thay meet the lollowing ¢ritaria —
commonly called the nine-point criteria — found in Health and Safety Code Section 18930(a):

1. The regulation does not conflict, overlap, or duplicate oiher reguiations.
2. The reguiation is within parameters of enabling legislation.
3. The publlc interest requires the adoption of the regutation.

htep:/fwrww . bse.ca.gov/abt_bsc/abt_hstry him 4/8/2008
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The regulation is not unreasonable, arbitrary, unfair. or capricious.

The cost lo the pubfic is reasonable, based on the overefl benefit derived from the regulation.

The reguistion is not necessanly ambiguous or vague.

Applicable national standards, published elandarde, and model codes have baen incorporated.

The forma of the regulation i3 consistent with the BSC's formal. :

The regulation, if it promotes fire and panic safety o3 determined by the State Fire Marshal, has their
written approval.

OINALN

In addition, the Administrative Proceduwre Act (APA) requirements related to the adoption of regulations
{Government Code Section 11346 et al ) rust be mel.

1988

AB 4616 (Lancastar), effactive January 1, 1989, provided that slate agencies thol adop! administrative regulations
related to the implementation or enforcement of building standards must submit those regulations to \he
Gommission for approval. :

SB 2871 (Marks) provided that an amendment, addition, or deletion to the California Building Standards Code,
adopted by a city, county, of ity and county pursuant to provisions enacled by the bilt together with alt applicable
portions ol the California Bullding Standards Code), shall become effective 180 doys after ita publication by the
Comvission, The bill also required that the building standerds contained in specified codas (model codes)
published by the Cormmission apply, with certain exceptions, lo alt cccupancies throughout the state,

1900

AB 4082 (Chandler) required the Commission, in conjunction with all state agenciee involved in tho adoption of
buikding standards and the imerested public, to conduct a comprehensive review of state building standards and
stetutes retating to stete building standards, beginning January 1, 1981 and continuing through December 31,
1992, ’

Back 1o Top of Page

1981 .
AB 47 (Eastin) transferred the adoption authority of the following slate agencies to the Commission;

.

K Depaﬁhem of Housing and Community Development (HCD)
~» Office of the State Fire Marshal (OFSM)
% Office of Statewide Heaith Planning and Development (OSHPD)

“» Office {(now Division) of the State Architect (DSA)

Several pieces of legistation wera introduced af this lime in response 10 the Loma Prieta earthquake. In particutar,
AB 204 (Cortese) increased the regulatory aulhority of the Commission to include, in general, existing bulidings
having st least one unfeinforced masonry bearing woll. Specifically, AB 204 required the Commission 10 adopt and
publish by refarence the Appendix Chapter | of the Uniform Code for Building Conservation (UCBC) to provide
standards for buikdings specified in that appendix.

1992 ' ’

AB 2358 (Frazee) exempled local jurisdictions that, on or before January 1, 1993, adopled progrems for mitigating
polentially hazardous buildings, from the apphcation of building standards contained in the Uniform Code for
Building Conservation (UCBC) as adopted by the Commission i

Ab 2963 (Hauser), effective January 1, 1993, specilied that only the building standards approved by the
Commission that are effective af ine local level at tha time an application for a buikling pemnit is submilled, apply
to plans and specifications as well as {o conslruction work performed under that building permit.

AB 3515 (Lencasier), signed in 1992, was primarily a “clean-up” bilt o reorganize and clarify certain provisions in
the State Building Standards Law, However, there were three substantive amendments:

http://www bsc.ca.gov/abt_bsc/abt_hstry htim 4/8/2008
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October 13, 2008

California Coastal Commission
45 Frermont Street, Suite 2000:
San Francisco, CA 94105-2219

RE: Agenda ltem No. Th14a
Dear Commissioners,

| am-writing as the Conservation Director of Sea and Sage Audubon Society in Orange County to request
your support of the staff recommendations for agenda item 14a Application No. 5-07-412-VRC (Driftwood
Properties LLC, Laguna Beach), scheduled to be heard on Thursday, October 16",

| was present at the August 2008 California Coastal Commission hearing in Oceanside to witness the
applicants request for a postponement. This seemed to us to be another stall tactic in a long running
strategy to avoid dealing with enforcement issues and perceived unfavorable decisions regarding the
Driftwood properties. It seems almost inconceivable that the team representing the applicant is not
prepared for the October hearing. Coastal Commission Staff has clearly articulated the required steps to
proceed with hearings and Chairman Kruer made it quite clear at the August hearing that he was
disappointed with the last delay.

We therefore are requesting that you to support staff's recommendation for denial of postponement and
further delays of hearing this vested rights issue. We strongly urge you to support staff's
recommendation to deny vested rights.

As an Audubon chapter that works very hard to understand and protect resources important to birds and
other wildlife in Orange County, we want to express that we feel the Driftwood properties are in fact
ESHA. The property supports a large variety of birds, some very sensitive such as California gnatcatchers
and coastal cactus wrens. Recently there were sightings of a peregrine falcon using the Driftwood and
surrounding habitats for foraging. Despite being disturbed from misuse, the Driftwood properties are -
important to rare birds and plants. The disturbance of the property does not preclude it from being ESHA,
and as you already know it is currently disturbed because the applicant has been doing their best to keep
the area from recovering. We don't feel it's a question of becoming ESHA if left alone, we feel it is already
ESHA, and will only improve when the violations are addressed and the property is free of future
disturbances.

In regards to the claim of vested rights by the applicant, we do not believe that there are provisions to
allow for the grandfathering of development rights in this case. The original work that resulted in pads on
the property was not done properly. And, it is clear that the original project failed, and that failure does not
lead to a transfer of rights to new owners, especially not decades later.
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Our basic understanding of vested rights provisions are that they are intended to provide individuals,
companies, or organizations, which are proceeding with a project in a reasonable and responsible manor,
protection from having new regulations imposed during the project process. There is inherently an
expectation of a reasonable completion time, which was not the case here. The very long periods of
inactivity are the result of abandonment of the original project.

The current request from the applicant to cram the violation issues and vested rights claims onto the
larger development application process would dilute all three processes by creating an impossible work
load. We want staff and the commission to have the time necessary to measure each issue on its own
merit, which is why we are requesting that you deny the postponement.

At this juncture, with so many delays, there is also a question of public trust. While not everyone always
appreciates the participation of the public, it is a major component of the Coastal Act. The public cannot
be expected to be continuously dragged up and down the state, only to have applicants delay the process
every time they perceive an unfavorable ruling.

We urge you uphold the Coastal Act and support your staff's recommendations to allow this item to be
heard on October 16" and deny the vested rights claim.

Thank you for your consideration,

Sincerely,

Scott Thomas

Conservation Director, Orange County
Sea and Sage Audubon Society

(949) 293-2915

Redtail1@cox.net

cc. Peter Douglas, Jeff Staben, Vanessa Miller
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FOUNDED 1892 www.SanDiego.SierraClub.org
October 12, 2008 Agenda Item No. Th14a

California Coastal Commission
45 Fremont Street Suite 2000
San Francisco, CA 94105-2219

Subject: Coastal Commission Hearing Agenda ltem 14a
Thursday, October 16, 2008

Dear Coastal Commissioners

Our organization is contacting you in advance of the hearing next week to request your support of staff
recommendations for agenda item 14a scheduled to be heard on Thursday, October 16",

14a. Application No. 5-07-412-VRC (Driftwood Properties LLC, Laguna Beach) Application of Driftwood
Properties for graded pads and right to maintain pads, including fuel modification in compliance with
requirements of City of Laguna Beach, at vacant land at northern terminus of Driftwood Drive, at Northern
Terminus of Driftwood Drive, Laguna Beach, Orange County. (KFS-LB/LW-SF)

We not only ask you to support staff's recommendation for denial of vested rights, but we also ask you to
support staff's recommendation for denial of yet another postponement.

For several years now this applicant has circumvented enforcement action by submitting applications for
permits. The first permit was an after-the-fact permit that staff worked on for over a year. At the last minute in
April 2007, the applicant withdrew this application. The second permit is the vested rights application that is
scheduled for October 16", This was originally scheduled to be heard in August and the applicant postponed
as they are legally entitied to do. However, the applicant actually appeared at the August hearing and took
that opportunity to lobby the Commission during public comments on the merits of their project. After a
careful review of the staff report and addendum that addresses this second postponement, we see no merit in
another postponement. It is time for this matter to be heard. Continued postponement of this item is a threat
to statewide policy. It's a reward for destruction of ESHA and circumvention of the Coastal Act.

Please understand that the acreage that involves this vested rights claim is only a fraction of the land slated
for development. This is just part of a 325+ acre golf resort development project that is presently in
application stage in the city of Laguna Beach. This is an area of deferred certification that is under the
jurisdiction of the Coastal Commission, We need your help in protecting and preserving this incredible
coastal resource that is abundant in ESHA, endangered species and a wide variety of wildlife.

Uphold the Coastal Act and support your staff’s hard work over the last three plus years. Deny vested rights
and allow this item to be heard on October 16"

Thank you for your support and your dedication to the protection and preservation of our coast.
Sincerely,
David Grubb,

Chair, North County Coastal Group
San Diego Chapter, Sierra Club
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California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219
Fax (415) 904-5400

Fax (562) 590-5084

RE: Agenda Item Thi4a, October 16, 2008: Vested Rights Claim, Application No.
5-07-412-VRC (Driftwood Properties LLC, Laguna Beach) - SUPPORT FOR

STAFF RECOMMENDATIONS
Dear Chairman Kruer and Members of the Comunission:

The Endangered Habitats League (EHL) supports the staff recommendations for
this item. Requests for withdrawal or postponement should be denied, as should any
claim for vested rights. For your reference, EHL is Southern California’s only regional

conservation group.

We are concerned over long-delayed enforcement actions for the loss of coastal
sage scrub and other sensilive habitat on this property. Legal maneuvering that is without
merit should not be allowed to further delay enforcement.

Sincerely,

M

g, f M
Dan Silver, MD
Executive Director
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FORM FOR DISCLOSUREOF  0cr, %D
EX PARTE COMMUNICATIONS . ., <03
TAL o N4
) . _ Mg,
Name or description of project , LPC, etc: Driftwoo i fwoSH
' Esiates Properties
Date and time of receipt of communication: - QOctober 6, 2008; 10:30 a.m.
Location of communication: : Telephonic

Type of communication (letter, facsimile, etc.): Telephonic

Person(s) initiating communication: Rick Zbur, Latham & Watkins LLP:
: Susan McCabe. McCabe & Company

Detailed substantive description of content of communication:
(Attach a copy of the complete text of any written material received.)

Mr. Zbur and Ms. McCabe spoke to me about procedural issues related to Driftwood’s
Claim of Vasted Rights Application (No. 5-07-412-VRC), which has been agenized for
hearing on October 16, 2008.

Mr. Zbur and Ms. McCabe informed me that they understood that Commission counsel
may advise Commissioners not to conduct ex parte communications about the
substantive issues related to the Claim of Vested Rights Application becausée some of
these issues overlap with issues arising relevant to the pending enforcement matters .
involving the same Property. While they stated that they believe that the applicable law
does not restrict ex parte cornmunications, Mr. Zbur and Ms. McCabe went on to
explain that they would restrict their communications this instance to procedural issues
out of deference to Commission staff's views, but that they would like to brief me on the
substantive issues related to the VRA, if the hearing proceeds to occur.

Mr. Zbur and Ms. McCabe then advised me that Driftwood had asked to withdraw its
Claim of Vested Rights Application (reserving its right to resubmit), but Commission
staff determined that withdrawal was not allowed because no specific regulation
expressly permitted withdrawal of such a claim. They indicated that they did not believe
Commission regulations should be interpreted to biock withdrawal of a claim of vested
rights application. However, if Driftwood is not permitted to withdraw its application, Mr.
Zbur and Ms. McCabe explained that Driftwood would like to postpone the hearing.

Driftwood would like to postpone the hearing because the Commission staff has advised
. Commissioners not to discuss substantive issues regarding the Claim of Vested Rights
Application and Driftwood believes this deprives Commissioners of an opportunity to
engage in briefings and fully understand the issues. They indicated that it also raises
due process concerns. Driftwood representatives also raised policy concerns related to

LA\I90B666.1
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the impact of enforcement actions restricting communication between an applicant and

the Commission on a non-enforcement matter before the Commission. Based on this,
. they believe Driftwood’s Claim of Vested Rights Application should be scheduled at a

time the Commission can freely communicate with and be briefed by the applicant.

Mr. Zbur and Ms. McCabe also briefly discussed the fact that Driftwood had
demonstrated that grading on the 'site had occurred in 1860 or before the Coastal Act
and that the grading was legal because no grading permit or other legal request
prohibited the grading and that the prior property owner had relied on the authorization
contained In the Orange County Code. They said they would address these issues in a
letter to the Commissioner.

/O~ 1408 . Yo DL

Date - Signature of Commis Eioan
Bonnie Neely

LA\908646.1
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FORM FOR DISCLOSURE , P '
. OF EX PARTE 0, Vg
COMMUNICATION Cro 'y o
204
Date and time of communijcation: October 9, 2008 - 12:17 p.oOsigt tron,,
(For messages semt to a Coparnissioner M"’"Bsm
by mail or facsimile or received as a '
telephone or other message, date
time of receipt sbould be indicated.)
Location of communication; Eureka, CA - 'Via Email
(For comnmunications sent by mail or
facsimile, or received as a telephone
or other message, indicate the means
of trapsmission )
Person(s) initiating commumication: ' | Maggie & Charlic Herbelin
Person(s) receiving communication: Coromissioner Bonnie Neely
Name or description of project: Driftwood Properties, LI.C, Laguna Beach

Detailed substantive description of content of comnnmlcatmn
(f commmmupication included written material, attaah a copy of the complete test of the written

material)
(SEE ATTACHED EMAIL COMMUNICATION). Requesting support of staff

recommendations for Application of Driftwood Properties, Agenda Item 14-a, Thursday,
October 16, 2008.

10/09/08 | B %ow,‘b o
Date Signature of Commissioner ~—.../

If the communication was provided at the same time to staff as it was provided to a Commissioner, the
communication is not ex parte and this form does not need to be filled out,

" If communication occurred seven ar more days in advance of the Commission bearing on the item that
was the subject of the communication, complete this form and transmit it ta the BExecutive Director within
seven days of the communication. Ifit is reasonable to belicve that the completed form will not arrive by
V.S, mail at the Commission’s main office prior to the commencement of the meeting, other means of
delivery should be used, such as facsimile, overnight roaif, or personal delivery by the Commissioncr 1o
the Executive Directar at the meeting prior to the time that the hearing on the matter commenoes,

If commmnication occurred within seven days of the hearing, complete this form, provide the information

orally on the record of the proceedings and provide the Exeoutive Director with a ¢copy of any written
materjal that was part of the communication.
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October 8, 2008

California Coastal Cormmission
45 Framont Street0Suite 20000

San Francisco, CA 941052219
(if you have a personal address for your individual Commissioner please Insert)

Subject; Coastal Commission Hearing Agenda ltem 14a
Thursday, Qctober 16, 2008

Daar Coastal Commission {(or specific Commissioner):

Our organization is contacting you in advance of the hearing next waek o request your 3upport of staff
moommandations for agenda item 14a scheduled o be heard on Thursday, October 167,

14a. Application No. 5-07-412-VRC (Driftwood Properdies LLC, Laguna Beach) Application of Driftwood
Properties for graded pads and right to maintain pads, including fuel madification in compliance with
requirements of City of Laguna Baach, at vacant land at northern terminua of Driftwood Drive, at Northern |
Temninus of Driftwood Drive, Laguna Beach, Orange County. (KF8-LB/LW-5F)

We not only ask you to support stafl’s recommendation for denial of vested rights, but we also ask you to
. support staff's recommendation for denial of yot another posiponemaent.

For several years now this applicant has circumvented enforcement action by aubmitting applications for
permits. The firet pamit was an after-the-fact permit that staff worked on for over a year. At thelast
minute in April 2007, the applicant withdrew this application. The second permit is the vestsd rights
application that is scheduled for October 18™. This was originally scheduled to be heard in August and
the applicant posiponed as thay are legally entitied to do. However, the applicant actually eppeared at
the August heaving and took that opportunity to lobby the Commission during public comments on the
merits of their project. After a careful review of the staff report and addendum that addreasas this sacond
postponament, we see no merit in another postponemant, 1t is time for this matter to be heard,
Continued posiponement of thia item Is a threat to statewide policy. It's a reward for degtruction of ESHA
and clreumvention of the Coastal Acl.

Please understand that the acreage that involves this vested rights claim is only a fraction of the land
glated for development. This is just part of a 350+ acre golf resart development project that is presently In
application stage In the ity of Laguna Beach, This is an'area of deferred cerfification that is under the
jurisdiction of the Coastal Commission. We need your help In protecting end presarving thig incredible
coastal resource that is sbundant in ESHA, endangered spacies and a wide variety of wildlife,

Uphold the Coastal Act and support your staffs hard work over the Iast threa plus years. Deny vestad
tights and allow this item to be heard on October 168™

Thank you for your support and your dedication to the protection and preservation of our coast.

AN

Sincerely,
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